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SWANCC SUPREME COURT DECISION: 
IMPACT ON WETLANDS REGULATIONS 


TUESDAY, JUNE 10, 2003 

U.S. Senate, 

Subcommittee on Fisheries, Wildlife, and Water, 
Committee on Environment and Public Works, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10 o’clock a.m. in 
room 406, Senate Dirksen Building, Hon. Michael D. Crapo [chair- 
man of the subcommittee] presiding. 

Present: Senators Crapo, Murkowski, Thomas, Inhofe [ex officio] 
and Jeffords [ex officio]. 

OPENING STATEMENT OF HON. MICHAEL D. CRAPO, 

U.S. SENATOR FROM THE STATE OF IDAHO 

Senator Crapo. The hearing will come to order. 

Good morning and welcome to the hearing of the Fisheries, Wild- 
life and Water Subcommittee. Today, we will be receiving testi- 
mony on the wetlands regulation and issues raised by the Supreme 
Court’s SWANCC decision. 

In January, 2001, the Supreme Court overturned an Agency in- 
terpretation that took broad jurisdictional views of section 404 of 
the Clean Water Act. In ruling that the Corps and the EPA no 
longer had jurisdiction over isolated intrastate waters, the Court 
fundamentally changed section 404 wetlands regulatory programs. 

Developers and others in the regulated community often com- 
plain about the Corps’ red tape, but the same bureau seems to be 
about as efficient at protecting wetlands as it is at expediting per- 
mits. Some of the things that the environmental community has 
said about the section 404 wetlands provisions are anything less 
than laudatory. 

In the Clean Water Act, Congress expressed a clear choice to rec- 
ognize, preserve and protect the primary responsibilities of the 
States to plan the development and use of land and water re- 
sources. As a former State water law attorney, I could not agree 
more strongly. While I believe that the broad jurisdictional view 
stated is inappropriate and found unlawful in SWANCC, I am 
going to temporarily set aside those concerns today, and I would 
like to focus my comments on the Corps of Engineers and their im- 
plementation of the section 404 program. 

The Corps’ regulatory budget is about $150 million a year. Com- 
pare this with the Agency’s total budget of $4.6 billion. There are 
approximately 1,450 full-time employees in the regulatory program. 
There are more than 100 million acres of wetlands in the lower 48 

( 1 ) 
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States. If Corps employees did nothing but monitor those wetlands, 
they would each supervise 69,000 acres apiece. 

One could argue that the budget and resources that Congress 
gives the Corps’ regulatory program is a reliable indicator of con- 
gressional intent, particularly with regard to the scope of the pro- 
gram. Given the structure, level and funding of personnel resources 
provided for the 404 program, it is not particularly surprising that 
the 404 program has not been more effective in conserving our Na- 
tion’s wetlands. In addition, the Corps was not created nor has it 
evolved as a regulatory agency. Fundamentally, the Corps of Engi- 
neers is just that — an engineering agency. Given its history, orga- 
nization, and available resources, it is unlikely that the Corps will 
ever be capable of regulating, effectively or otherwise, all of the wa- 
ters of the United States that could affect commerce. 

The benchmark discussion about the Corps’ jurisdiction should 
not begin with the sweeping jurisdiction bestowed upon itself with 
the Migratory Bird Rule, but it needs to begin with the clear and 
unambiguous criteria that are commensurate with both the Federal 
resources and the Federal interest to ensure that the Corps’ re- 
sources are targeted toward those waters which are the most im- 
portant to the Federal Government. 

It is also important to point out that the Clean Water Act is not 
the only Federal law standing between wetlands and destruction. 
There are numerous other Federal programs related to wetlands. 
For example, SWANCC did not affect the Federal Government’s 
commitment to wetlands protection through the Food Security Act 
Swampbuster requirements, the Conservation Reserve Program, 
the Wetlands Reserve Program, the Partners in Wildlife Program, 
the Coastal Wetlands Restoration Program, the Five Star Restora- 
tion Program, the National Estuary Program, and programs under 
the Migratory Bird Conservation Act. 

Clear rules on Federal jurisdiction under Section 404 are also im- 
portant to ensure that these other Federal programs can properly 
prioritize their resources. For example, the Agriculture Depart- 
ment’s Wetlands Reserve Program, reauthorized by the farm bill, 
is expected to enroll 250,000 acres this year. In order to ensure 
that programs such as the Wetlands Reserve Program maximize 
environmental benefits, they should be designed to be complemen- 
tary with the 404 program. 

Until other Federal agencies understand the scope of jurisdiction 
under the 404 program, it is going to be difficult if not impossible 
to effectively prioritize these other programs to ensure maximum 
wetland protection. The current situation has created confusion 
and chaos, not only for the regulated community, but also for the 
States. States have a principal role to play in environmental pro- 
tection. As the Supreme Court noted in the SWANCC decision, 
granting the Corps and EPA such sweeping jurisdiction would re- 
sult in a significant impingement of the States’ traditional and pri- 
mary power over land and water use. At the time of the decision, 
many States already had robust wetland protection programs. 
Since then, several other States, notably Ohio and Wisconsin, have 
also passed legislation to address isolated waters in light of the 
SWANCC decision. 
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It is important to note that the confusion that has festered for 
the last 2 years is not only detrimental to individuals in the regu- 
lated community, it is also detrimental to the environment. The 
longer that the jurisdiction of the Corps remains vague and unre- 
solved, the more likely it is that truly valuable wetlands will elude 
the protection of all the Federal and State programs designed to 
protect them. 

The key purpose of this hearing is to evaluate what we are doing 
about wetlands protection and how this Congress should respond 
to setting the regime in place so that we have an effective Federal 
approach to protecting wetlands, while still respecting States’ 
rights. 

With that, let me turn to our ranking member. 

OPENING STATEMENT OF HON. JAMES M. JEFFORDS, 

U.S. SENATOR FROM THE STATE OF VERMONT 

Senator Jeffords. Thank you. Good morning, everyone, and 
thank you for being here. Thank you. Senator Crapo, for holding 
this hearing this morning. I would also like to welcome Senator 
Feingold, who has been a strong supporter of the Clean Water Act. 

The Supreme Court’s decision in the SWANCC case has caused 
a great deal of confusion and concern. It has many people ques- 
tioning the intent of Congress when we first passed the Clean 
Water Act more than 30 years ago. Although I was not here in 
1972, I had been here during subsequent consideration of the Clean 
Water Act legislation. I do not believe that we have ever wanted 
to protect less of our Nation’s waters. However, this decision does 
just that. It reduces the protection of isolated wetlands under the 
Clean Water Act. 

We are here today to hear varying opinions about the ramifica- 
tions of the SWANCC decision on the Nation’s waterways. Some, 
like Senator Feingold and myself, believe that the definition of 
“water” in the Clean Water Act should be changed to make clear 
the intent of Congress that all waters of the U.S. should be pro- 
tected. Others feel changes to existing regulations are necessary, 
and some believe nothing needs to be done in light of the SWANCC 
decision. 

The Administration is pursuing a regulatory solution to the im- 
plications of the SWANCC decision. I have serious concerns about 
EPA and the Corps’ guidance and advance notice of proposed rule- 
making, and the effect they will have on the protection of waters 
throughout the United States from pollution. 

I look forward to hearing from each of our witnesses today on the 
implications of the SWANCC decision. I am compelled, Mr. Chair- 
man, to bring up the recent troubling news regarding EPA’s Clean 
Water Act Enforcement Program. Two recent articles in the New 
York Times and the Washington Post document extensive non- 
compliance with discharge permits, a dramatic decline in enforce- 
ment, and an apparent lack of commitment to modernizing the 
data control system used to verify permit compliance. I ask unani- 
mous consent that these articles be inserted in the record. 

Senator Crapo. Without objection. 

[The referenced document follows:] 
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Water Duckel Stall 
Water DcxJcct Mail Cede 4101T 
U^S- Envirmimental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, DC 21)460 

Aten: Docket ID No. OW-20fJ2-00.‘>0 

Dear Stat(: 

COMMENT ON ADVANCED NOTICE OF PROPOSED RULEMAKING ON DEITNITION OF ’‘WAI ER5 OP 
THE IMTED STATES*' 

We write in ciuiiniciiC to ilic Jauuary 10, 2003. “Advmice Notice ol‘ fjopoewl Rulemaking On Definition Of 
' Watcj's Of Tlie llniDed States* ” (ANFRM). The ATsTRM purportj to respomi to the 2U01 \J.S. SupreiDc Cowl 
decisioji in Solid Wtum Afiency of Northern Cook Con/uy v. V.S Airny Corps of Engineers (SWANCC). It solicits 
comtnenis on wlictiier a water’s uses fty cotnuiercc purposes ?.hoii)d coniirtuc as ha^c?. fbi Clean Water Act (CWA) 
JurisOiction and whether ihc federal regulatjoiiii &liuv[d define ihe term “isolated walei^.*' 

We write tio cxjiress our ^ejicusi concern dial die ANTRM sccius to suggest a rollback of fi^cral protection under 
llie CWA. Socli AH action is not wojTwued by the SHANCC decisinji. We also urge >'oii to consider that a ehangc 
in die federal rcgulationa (0 narrow ihe scope of federal prcTiOCtioii at this time would pneMnii tlie states with 
driimaclc and unjusti&;d>le oconcmic burdens, wbidi mil L;oxnpound our precariouti economier. during these 
troubJed fiscal tiinea. 

With respect lo ihc scope of tl)v ANPRM. we coniend that the 6*H''ANCC decision and the federal regulatitms arc 
not inconsisteiic. As the Court noted, Ccnigiess had in mind its ‘’couiinetce power over iiavigarioti”, Im.w Congress 
also had in mind its iiitei]i "...to lestore and maintain r.hc chemical, phyaicai, and hiulogical inlegrily ol the 
Nation’s waters.” 

Wliile SWANCC cast iincei iaiiiiy upon whether CW.-\ juresdicTiim reaches "ii-tdateOl** waters (however those may be 
defined). Ihe decision ilsell' contained ihe very narrow holding that the Migratory Bird Rule, a '‘clarification” of 
ei^esiifig regulations, j.s mu a supportable iMicrpreLaiion of rtie CWA, Tliough troubled witli the Corps’ wercise of 
jiirisdicrioii over the ‘‘abandoned sand and gravel piL“ in the decision, llie Couri apparently had no 

[juarrci wiili ihc federal regtilalioiis rheniseh'es, The Court conspicuously Imiitcd iu liolding m invahdaLing Die 
elarificafion, and did not invalidate any Hspccl of ihc jcgulatioos, inchiding those relating to commerce bases for 
federal itirisdicrioji. ''Wc conclude that the ’Mt.grauay Bird Rule’ is iioi I'aiily supported by theCW.A.” Had the 
Court iiuciidcd to strike die cotnineice factors in suMinsion (a)(3), it would have done so- We see no basis lor the 
fedcrul agencies lo .suruiiac iluii SWANCC ccmpcB them lo ilo soinctlung die Court ixilcnliomitly did not do ilsclt 

Cougtess clearly Intended the .states (o haw; the prifnary rcspoiisibilicy ov=er water pollolion control (CWA § 
lOKb)). A narrow inicipjctatiou of SWANCC is consiscctn wiih CcuigressiimaJ intent, hccauae it in no vvay 
undermines the slates’ current, authorities over the vvaters wilhtii ihcir jurisdiction. Indeed, the states have chosen 
tlic manner ol' protecting ilielr wafers, and to varying degrees, all states diiecdy rely upon the federal CW.A for 
those pm-poses. Tliis is tils essence of the federal-siate parinership that embsxlics the concept of federalism. 

A broad hitciprciation oi' the SWANCC decision, conversely, would undcTfuiiie the states' ability to fulfill their 
I'efipoofiibility to protect their waters. A rollback of federal aufhni ity w-ould leave a regulatory void that would be 
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extremely resource-intensive and costly for tlie states to TiU in an already diiTicult fiscal time. As a practical 
mactur, t^ioiisands ol acfW of waters would simply not he protected, yreldingdramatJcenvimnincntaj and economic 
impacts across the country'- Regulatory contusioii would eitsue as each state in turn adopts a di^creni set of 
procedural and substaiiris'e reqnireiuents. 

In conclusictn, wc urge ihc federal agendca to abandon the ANPRM. Existing regulations have worked well since 
l9S(i. Tliey should itoi he modilled on a pietext that the 6i'lVAlvrC decision compeb somediiug it docs not. A 
rollbocl; of federal proceeded for waters is not in ihe best interest of the states, tlic regulated community, or the 
environment. Wc believe that &ilurc to continue to exercise broad juriiidiclion would reeuit in substaiKiul losses to 
the quantity and quality of tlie waters of the United Ktass, with significant attendant ccologtc and coonDmic: 
repercussions across the country. If the federal agencies do not follow these recommendations, we urge thejn to 
pfiase in any roductiun of federal jurisdictiuii over a number of years, and consistent with the policy to avoid 
unfunded mandates, they should provide substantial funding and tedxnical assistance to the states to aide (he 
tran-xifion. 

Should you have any questions, please coiiiact Roberta (Rc4>bi) Savage, Executive 1)Lrect(,ir, ASIWPCA, 202-S9ft- 
0917. 


Sincerely, 


ASIWPCA President 


Senator Jeffords. I hope that the EPA is taking this issue seri- 
ously, and I look forward to hearing your plans to strengthening 
the enforcement. It is imperative that we do not allow the Clean 
Water Act to become, or perhaps to remain, a license to pollute. I 
have several documents that I would like to ask unanimous con- 
sent to submit for the record, including a statement from Senator 
Lieberman, a statement from Senator Gramm, and a statement 
from the Association of State Water Pollution Control Administra- 
tors. 

Senator Crapo. Without objection. 
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Senator Jeffords. I would also like to submit excerpts of com 
ments by several States on the advance notice of proposed rule 
making to the committee record. 

Senator Crapo. Without objection. 

[The referenced document follows:] 


A Maioritv of the State Agencies Represented on the EPW Committee 
Who Submitted Comments on the SWANCC ANPRM Oppose 
Weakening the Jurladtctional Authority of the Clean Water Act 

Izxa^tits 'Summsn?ino Ooinion of the Comments 


Delaware Department of Natural Resources and Environmentat Control (Docket # OW- 
2002-0050-1 352i 

"Our comnnarts are enclosed. In summary, we recommend for legal, technical, 
economic, and programmatic reasons that the federal agencies maintain 
jurisdiction over the broadest scope of waters consistent with the SWANCC 
decision We further recommend that any reduction in federal authorities be 
phased in over a number of years and lhat the federal government provides 
substantial funding and technical assistance to the states to assist in the 
transition. We believe that failure to do so will result in sianificanl losses to the 
quantity and quality of waters ot the State and waters of the United Stales, with 
sinnificant attendant ecolooic and economic inlra- and interstate repercussions .' 


Florida Deol. of Environmental Protection f Docket # OW-20Q2-Q050-1 7281 

As will be discussed below, vitally important isolated wetlands in Florida's 
panhandle will be at risk if the CWA jurisdiction of isolated waters is significantly 
narrowed under the proposed rulemaking. Our comments will attempt to describe 
the magnitude and consequences of that potential impact in Florida. As 
requested in the ANPR, we will also attempt to describe potential factors that 
could provide a basis for detemnining CWA jurisdiction in isolated, intrastate, non- 
navigable waters, and will provide a recommendation or whether the proposed 
regulatloirs should define “isolated waters," including the factors for such 
definition. 

As a result, any decision to further reduce the reoulatorv authority of the USAGE 
in isolated wetlands from that which existed prior In the SWANCC decision has 
significant potential to reduce the protection of water resources in Florida's 
panhandle. 
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Montana Dept, of Environmental Quality (Docket# OW-2002-0050- 1383^ 

“The State of Montana contains hundreds of thousands of acres of water 
resources including streams, rivers, lakes and wetlands. Water is one of 
Montana's greatest resourxres. Therefore, we are very concerned abntjf any 
Dossihle loss of Clean Water Act jurisdiction over these waters since they 
provide drinking water, revenue, wildlife habitat and aesthetic beauty for the 
enjoyment of everyone living in or visiting the “Last Best Place " 


New York Attorney General Environment Protection Bureau iPocket# OW-2002-00S0- 
17501 


‘In sum, the Slate urges the agencies to abarrdon this ill-conceived rulemaking 
oroDosal. It is neither based on sound law nor sound science. It is bad for the 
economy. The short-term benefit a restriction of CWA jurisdiction may provide 
to a few special interests is dwarfed by the much greater, longer temn and 
broader-based benefits of maintaining CWA jurisdiction over all waters with any 
physical, chemical, or biological connection to traditional navigable waters.' 


New York Dect of Environmental Conservation IPocket# OW-20D2-D050-1749') 

“Department believes that the Solid Waste Agency of Northern Cook County v. 

U S. Army Corps of Engineers, 631 U.S, 159 (2001) (SWANCC) decision 
should be interpreted very narrowly , thereby maintaining a high floor of federal 
regulation.” 


Oklahoma Dept, of Wildlife Conservation (Docket# OW-2002-0050-17521 

"We have reviewed the comments from Ducks Unlimited, Inc. (DU) in the letter 
dated March 4, 2003, and concur with all of their comments. The comments of 
DU encompass a broad range of issues regarding the implications of the 
potential change of the definition of “Waters of the United States’ which could 
result in limllina jurisdictional coverage and protection of wetlands under the 
Clear Water Act (CWA). Wa strongly believe that DU's recommendations to the 
Corps and EPAlo clarify definitions of adjacency and significant nexus to 
reflect the actual functional relationships between geographically isolated 
wetlands and navigable waters should be carefully considered and will be 
critical to the continued protection of isolated wetlands under the Clean Water 
Act,” 


2 
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The state of Oklahoma, on behalf of the Department of Environmental Quality, the 
Department of Aoncullure. Food & Foresirv. the Corporalion Commission Oif & Gas 
Conservation Diviaion (Docket* OW-2002-0050-3Q71’| 

The ANPRM suggests that a reduction in scope of the Clean Wafer Act is 
necessary in order to satisfy the ruling made in the U.S. Supreme Court decision 
in Solid Waste Agency of Northern Cook County v, U.S. Army Corps of 
Engineers, 531 U .S. 159 (2001) (SWANCC). The State of Oklahoma disagrees 
with this position. The majority opinion stated that the Migratory Bird Rule” as 
currently used cannot be the sole basis for jurisdiction by either the 
Environmental Protection Agency (EPA) or the Army Corps of Engineers (Corps) 
for isolated waters under the definition of the "waters of the United States." The 
federal government, as stated in the ANPRM, has other statutory and regulatory 
bases for the protection of wetlands. For this reason, the state of Oklahoma 
suggests that nothing contained in the SWANCC decision warrants any 
additional rulemaking on the part of the EPA or the Corps limiting the definition of 
"waters of the United Stales." 


Rhode Island Dept, of Environmental Management (Docket * OW-20Q2-0050-1348> 

‘The SWANNC ruling does not justify such changes and accordingly Rhode 
Island would strenuously object to any reduction in the legal federal protection 
provided our water resources ’ 


Texas Comm. On Environmental Quality IDockel # OW-2002-0050-172S1 

"Additionally, we recommend that the federal agencies recognize and operate 
within the narrow holding of the Solid Waste Agency of Northern Cook County 
V. U.S. Army Corps of Engineers (SWANCC ) ruling." 

The TCEQ supports continued and consistent federal wetlands jurisdiction and 
oversight, not specifically precluded by the narrow holding of SWANCC." 


Vermont Debt, of Conservation (Docket# OW-2002-005D-1 3301 

"While VT-DEC believes that CWA jurisdictional clarification is necessary, such 
clarification need not be done through rule making. The SWANCC decision 
found no fault with existing EPA and COE rules governing CWA jurisdiction. 
The migratory bird rule struck down in the SWANCC decision was not a rule — 
it was agency guidance. Leaving existing rules in place and providing new 
guidance to agency stafi and the public could more expeditiously resolve 
jurisdictional doubts than initiating a protracted and contentious round ot rule 
making." 


3 
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' EPA and COE guidance should not go bevond what the Court has proscribed. 
The court has cfearty barred the COE from asserting 404 regulatory jurisdiction 
over a manmade, nonnavigable, isolated, intrastate pond with no wetland 
characteristics where the sole connection to interstate commerce is the use of 
the site by migratory birds. This is similar to a ruling in a Vermont wetlands 
case wherein the state’s Water Resources Board held that a gravel pit without 
wetland characteristics should not be subject to the regulatory jurisdiction of the 
state's wetlands pcgram just because it had wet soils. The EPA and COE 
should clearty state that gravel pits and other manmade waters without 
hydrologic connections to other waters and without wildlife habitat values other 
than as inter-state migratory bird habitat will not be regulated under the COE’s 
404 program." 


Virginia Deot. of Conservation and Recreation (Docket <1 OW-2002-0050-1737i 

“Due to the number of significant communities identified as "isolated waters" and 
the associated rare plarits and animals they support, OCR-DNH recommends 
the CWA jurisdiction determination include such factors as habitat for 
endangered species as defined in the "Migratory Bird Rule" (c.) and the 
designation of “isolated waters’ as a significant community type. " 


Virginia Dent of Game and Inland Fisheries fPocket# OW-2002-0050-1760) 

“We understand that the Solid Waste Agency of Northern Cook County 
(SWANCC) decision by the United Slates Supreme Court removed isolated 
wetlands from protection based on the Migratory Bird Rule. We strong Iv feel 
that omtRction of isolated wetlands needs to be maintained utilizina 33 CFR 
328.3 (a)t3)tii-(iii).’' 
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Senator Jeffords. Interestingly, a majority of the States rep- 
resented by Senators on this committee have commented in opposi- 
tion to the scope of the ANPRM. 

Senator Crapo, I want to thank you for holding this hearing and 
look forward to listening to the witnesses and working with you. 

Senator Crapo. Thank you very much. 

Next, we will turn to our full committee Chairman, Senator 
Inhofe. 
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OPENING STATEMENT OF HON. JAMES M. INHOFE, 

U.S. SENATOR FROM THE STATE OF OKLAHOMA 

Senator Inhofe. Thank you, Mr. Chairman. I appreciate very 
much your holding this hearing. 

Nearly 2 I /2 years ago the Supreme Court ruled that the Corps 
and the EPA had exceeded their authority under the Clean Water 
Act. Up until this case, the Agencies had assumed that the Clean 
Water Act had granted them jurisdiction over virtually all waters 
potentially affecting commerce in the Nation. The Supreme Court 
rejected that claim in the SWANCC case. 

Rather than expand Corps and EPA jurisdiction to the very ends 
of the Commerce Clause, the Court chose to read the statute as it 
was written. Consequently, the Corps and the EPA have jurisdic- 
tion over navigable waters and waters that at are, quote, “insepa- 
rably bound up with navigable waters.” Whether one agrees or dis- 
agrees with the Supreme Court’s decision, the fact remains that it 
could significantly change the jurisdiction of the Corps to regulate 
isolated waters. 

On the last day of the Clinton Administration, the Corps and the 
EPA issued a joint memorandum to their regional offices. While 
this memo was swiftly issued, it appears to have done little to clar- 
ify Federal jurisdiction in light of the SWANCC decision. Con- 
sequently, Federal jurisdiction over waters should be considered on 
a case-by-case basis in consultation with legal counsel, the Order 
read. This case-by-case approach resulted in widely varying inter- 
pretations of the scope and jurisdiction by Corps and EPA field of- 
fices. Not only is there no consistent definition of what “isolated,” 
“adjacent,” or “tributary” mean, there are also huge disparities in 
what type of information or criteria are used for determining juris- 
diction. Some offices use maps; some use aerial photography; while 
others conduct site visits. The guidance issued by the Agencies last 
January, like the earlier Clinton Administration guidance, did little 
to clear up the quagmire of nebulous regulations. By providing no 
detailed or definitive criteria for field staff. Corps and EPA head- 
quarters have simply perpetuated the already intolerable level of 
confusion in the 404 Program. 

The fact that 2 V 2 years after the Supreme Court decision, the 
Agencies still have not proposed any changes to the regulations is 
disturbing on two counts: first, that the American public has been 
subjected to an arbitrary and inconsistent regulatory policy; and 
second, it casts doubt on the ability of the Corps and the EPA to 
prioritize their scarce resources in order to maximize protection of 
the environment. I think, Mr. Chairman, in your opening state- 
ment, you talked about the staffing problems that are there and 
the fact that the capacity just isn’t there. 

From their prepared testimony, it appears that the Agencies at 
least recognize there is a problem. I just hope that they follow 
through with their pledge of responsible stewardship to ensure that 
Federal programs effectively and consistently maintain environ- 
mental protection. 

Senator Crapo. Thank you very much, Mr. Chairman. 

Senator Thomas? 



11 


OPENING STATEMENT OF HON. CRAIG THOMAS, U.S. SENATOR 
FROM THE STATE OF WYOMING 

Senator Thomas. Thank you, Mr. Chairman. I agree with what 
you said and what has been said here. 

I certainly thank you for having this hearing and I want to par- 
ticularly welcome my friend, the Assistant Attorney General Tom 
Sansonetti, whom we have worked with in Wyoming for years. 

Since the Corps and the EPA have a^eed to issue additional 
clarifying guidance and rulemaking definitions, much confusion has 
apparently existed and continues to exist. It is impossible, it seems 
to me, for State and local governments, as well as regulated com- 
munities, to comply with the law with this level of uncertainty. So 
hopefully we can have some clarification to it. 

In my opinion, rather than Agencies defining this is such a man- 
ner as to result in another barrage of legal challenges, resources 
could better be spent supporting our State efforts. In my State of 
Wyoming, the Department of Environmental Quality, the statutes 
and rules do include wetlands as surface water of the State. We be- 
lieve the State can oversee and provide protection, and look for- 
ward to improving Federal-State cooperation and coordination. 

I thank you, sir. 

Senator Crapo. Thank you very much. Senator Thomas. 

We will now proceed to our first panel. Today we have three pan- 
els and a lot of witnesses. So I would encourage all of the witnesses 
to remember that we have a 5-minute rule. We want to save plenty 
of time for questions. I will try to remind you of that as we move 
along. 

Our first panel is one of our members. Senator Russ Feingold, 
who has some legislation that he wants to present to us and dis- 
cuss today. Senator Feingold, go ahead please. 

STATEMENT OF HON. RUSSELL D. FEINGOLD, A UNITED 
STATES SENATOR FROM THE STATE OF WISCONSIN 

Senator Feingold. Thank you very, very much, Mr. Chairman. 
I thank you for the opportunity to appear before you today. I would 
like to acknowledge the very generous and forthright assistance 
provided to me as I sought an opportunity to testify b^efore the sub- 
committee on this matter, by both the Chairman of the full com- 
mittee, Senator Inhofe, who was very courteous, and of course, the 
ranking member. Senator Jeffords, who is a strong cosponsor of the 
legislation I have introduced to reaffirm Federal Clean Water Act 
jurisdiction, S. 473. Of course, I acknowledge the longstanding im- 
portant leadership that Senator Jeffords has shown on so many of 
these issues. And I thank you, Mr. Chairman. 

I have a longer version of my statement I would like to ask to 
submit for the hearing record. 

Senator Crapo. Without objection. 

Senator Feingold. Mr. Chairman, this is a very important hear- 
ing. My experience as the lead sponsor of legislation on this issue 
in both the 107th and current Congress, I can say that the debate 
over whether our Federal law should continue to recognize the 
interconnected nature of our water systems is a growing national 
discussion. I can also say that I believe it is a debate that is unnec- 
essary and is one that Congress should end. We need to be clear 
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that Congress intends to erase any lingering ambiguity, to recon- 
firm the original intent of the Clean Water Act, and to protect our 
waters, rather than lose them. This hearing I think goes a long 
way to achieving that goal and I commend you, Mr. Chairman, for 
being willing to seek confirmation of the state of Federal law on 
this matter. 

In the U.S. Supreme Court’s January, 2000 decision. Solid Waste 
Agency of Northern Cook County v. the Army Corps of Engineers, 
a five to four majority limited the authority of Federal agencies to 
use what was called the Migratory Bird Rule as the basis for as- 
serting Clean Water Act jurisdiction over non-navigable intra- 
state isolated wetlands, streams, ponds and other bodies of water. 
This decision, which the committee knows as the SWANCC deci- 
sion, means that the Environmental Protection Agency and the 
Army Corps of Engineers can no longer enforce Federal Clean 
Water Act protection mechanisms to protect wetlands solely on the 
basis that they are used as a habitat for migratory birds. 

In its discussion of the case, the Court went beyond the issue of 
the Migratory Bird Rule and questioned whether Congress actually 
intended the Clean Water Act to provide protection for isolated 
ponds, streams, wetlands and other waters, as it had been inter- 
preted to provide for most of the last 30 years. While not the legal 
holding of the case, the Court’s discussion, as many of you have 
pointed out, has resulted in a wide variety of interpretations by 
Federal, State and local officials that jeopardize protection for wet- 
lands, streams and other waters. 

Within days of the SWANCC decision, constituents came to my 
town hall meeting asking for Congress to respond to this decision 
immediately. As was pointed out, Wisconsin became the first State 
to pass legislation to assume regulatory jurisdiction over wetlands 
left unprotected by the Supreme Court decision. Wisconsin has 
15,000 named lakes and ponds, 5.3 million acres of wetlands, and 
approximately 44,000 miles of streams. Wisconsin estimated that if 
SWANCC’s holding limits jurisdiction over so-called “isolated” wet- 
lands, more than 1.1 million acres of wetlands in Wisconsin would 
no longer have Federal protection. Our State’s legislation has be- 
come the model for several States. 

But the confusion over the interpretation of the SWANCC deci- 
sion is growing, not I believe, because of the actual holding in the 
SWANCC case itself, but because of the manner in which Federal 
agencies are implementing the decision. On January 15, 2003, the 
EPA and the Corps published in the Federal Register an advance 
notice of proposed rulemaking raising questions about the jurisdic- 
tion of the Clean Water Act. Simultaneously, they released a guid- 
ance memo to their field staff regarding Clean Water Act jurisdic- 
tion. The agencies claim these actions are necessary because of the 
SWANCC case, but both the guidance memo and the proposed rule- 
making go far beyond the holding in SWANCC. 

The guidance took effect right away and has had an immediate 
impact. It tells the Corps and the EPA staff to stop asserting juris- 
diction over isolated waters without first obtaining permission from 
headquarters. Waters that the EPA and Corps staff judged to be 
outside the Clean Water Act, Mr. Chairman, can then be filled, 
dredged and polluted without a permit or any other longstanding 
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Clean Water Act safeguard. The rulemaking announces the Admin- 
istration’s intention to consider even broader changes to Clean 
Water Act coverage for our waters. Specifically, the Agencies are 
questioning whether there is any basis for asserting Clean Water 
Act jurisdiction over additional waters, like intermittent streams. 
The possibility for a redefinition of our waters is troubling because 
there is only one definition of the term “water” in the Clean Water 
Act. So any change in the regulatory definition of “water” will af- 
fect the entire law — the Wetlands Program, the Point Source Pro- 
gram, which stops the dumping of pollution, and the non-point pro- 
gram governing pollution run-off — all depend on the same defini- 
tion of “water.” 

Even while EPA and the Corps consider whether to conduct a 
rulemaking to rewrite the definition of “water,” the U.S. Depart- 
ment of Justice is in Eederal court defending the legal validity of 
the existing regulatory definition. Indeed, in recent briefs filed by 
the Justice Department, the Administration has argued forcefully 
that the broad definition of “water” in the current rules is not only 
valid, but that it is necessary in order for the goal of the Clean 
Water Act to be met, to make all of the Nation’s waters safe for 
fishing, swimming and other uses. 

So Mr. Chairman, in my view. Congress decided this debate over 
the scope of the Clean Water Act in 1972, and the renewed debate 
should end now. Congress needs to reaffirm the longstanding un- 
derstanding of the Clean Water Act’s jurisdiction to protect all the 
waters of the United States. All my legislation does is that. It is 
very simple. It adopts a statutory definition of, quote, “waters of 
the United States,” unquote, based on the longstanding definition 
of “water” in the EPA’s and the Corps of Engineers’ regulation. Sec- 
ond, it deletes the term “navigable” from the Act to clarify that 
Congress’ primary concern in 1972 was to protect the Nation’s wa- 
ters from pollution, rather than just sustain the navigability of wa- 
terways and to reinforce that original intent. 

Einally, it includes a set of findings that explain the factual basis 
for Congress to assert its constitutional authority over streams, 
wetlands, ponds and other waters on all constitutional grounds, in- 
cluding the Commerce Clause, the Property Clause, the Treaty 
Clause, and the Necessary and Proper Clause. 

So Mr. Chairman, as the committee knows, I feel that Congress 
needs to reconfirm the Clean Water Act’s jurisdiction to protect all 
waters of the United States. I believe the legislation I have intro- 
duced does no more and no less than that, and I hope this hearing 
will provide the committee with a good justification for moving that 
measure forward. I do thank you for your generous time and the 
opportunity to share my views and those of my State. 

Thank you, Mr. Chairman. 

Senator Crapo. Thank you very much. Senator Eeingold. We ap- 
preciate your taking the time to present your legislation to the 
committee and your interest in this issue. 

Senator Jeffords? 

Senator Jeffords. As you mentioned in your statement, the 
State of Wisconsin passed a new wetlands law after the SWANCC 
decision. In fact, it was the first State to do so. 
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If the waters discussed in the advance notice of proposed rule- 
making were redefined out of Clean Water Act safeguards, what 
would that mean for wetlands, streams and small ponds in your 
State? 

Senator Feingold. As I indicated in my testimony, if you have 
this broader, sort of over-arching definition of “water,” it could im- 
plicate far more bodies of water in Wisconsin than is simply cov- 
ered by the law that we passed in Wisconsin to make sure that we 
still had the Migratory Bird Rule in effect. We believe it would en- 
danger many, many important bodies of water in our State and we 
need the Federal definition to be broad and appropriate in terms 
of the traditional understanding of the Clean Water Act in order 
for our waters to be protected. 

Senator Jeffords. If it is covered by your State, would the wa- 
ters be fully protected by your State law? 

Senator Feingold. As I like to kid around, the birds in Wis- 
consin are very smart, but they don’t know where the State line 
is. So if they go down to Illinois or over to Minnesota and there 
isn’t this kind of protection, obviously that is not how ecosystems 
work. And that is why I began my remarks by talking about the 
interconnectedness of water and waterways. This is what it is all 
about. We have a great environmental tradition in my State. I was 
proud that a Republican Governor of our State took the lead in say- 
ing, we are not going to go along with the SWANCC decision, but 
that is not enough to protect the waters of not only Wisconsin, but 
of the whole country. 

Senator Jeffords. So Federal action is incredibly important, as 
far as you are concerned? 

Senator Feingold. It is absolutely essential that this confusion, 
which all the committee members are aware of, be resolved. And 
it is absolutely essential that it not be resolved in a way that gets 
away from the classic and traditional understanding over 30 years 
that there is a significant and broad understanding of what “water” 
means so that we can get at isolated waters and other types of wa- 
ters that have to be protected, as well as simply navigable waters. 

Senator Jeffords. Thank you very much. 

Senator Crapo. Senator Inhofe? 

Senator Inhofe. As usual, you are very articulate and succinct 
in the three things that your legislation does. I have no questions. 

Senator Crapo. Senator Thomas? 

Senator Thomas. I have no questions. 

Senator Crapo. Alright. Thank you. Senator Feingold. 

Senator Feingold. You are a very kind committee. Thank you 
very much. 

Senator Crapo. We appreciate your presenting your legislation to 
us. Thank you. 

Our second panel, and you may come up as I announce your 
names, is: Tracy Mehan, the Assistant Administrator for Water at 
the EPA; George Dunlop, Deputy Assistant Secretary for Civil 
Works, the Department of the Army; and Thomas Sansonetti, As- 
sistant Attorney General for Environment and Natural Resources 
of the Department of Justice. 

Gentlemen, we appreciate your being here. Again, as I indicated 
at the outset, I would like you to try to pay close attention to the 
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time limits that we have. We are going to have a lot of questions, 
I assume, today and we want to spend as much time as we can on 
them. We do have your written testimony. It has been reviewed. So 
we would ask you to summarize your testimony in the 5 minutes 
allotted to you. 

With that, let’s begin with Mr. Mehan. 

STATEMENT OF G. TRACY MEHAN, ASSISTANT ADMINIS- 
TRATOR FOR WATER, ENVIRONMENTAL PROTECTION AGEN- 
CY 

Mr. Mehan. Good morning, Mr. Chairman and members of the 
subcommittee. I welcome the opportunity to present testimony to 
you today regarding the Clean Water Act jurisdictional issues over 
navigable waters. 

In keeping with your kind letter of invitation, my testimony will 
address issues associated with, I use the colloquial expression, the 
SWANCC case. The Environmental Protection Agency and the 
Army Corps of Engineers share responsibility for the Section 404 
Program under the Clean Water Act which regulates the dis- 
charges of dredged and fill material. Testifying with me today will 
be George Dunlop to my left. Deputy Assistant Secretary of the 
Army for Policy and Legislation. As you indicated, we have sub- 
mitted joint testimony which we would ask to be placed in the 
record, Mr. Chairman. 

Senator Crapo. Without objection. 

Mr. Mehan. In SWANCC, the Supreme Court held that the Fed- 
eral Government had exceeded its authority in asserting Clean 
Water Act jurisdiction pursuant to Section 404(a) over isolated, 
intra-State, non-navigable waters under the Code of Federal Regu- 
lations, based on their use as habitat for migratory birds, pursuant 
to preamble language commonly referred to as the Migratory Bird 
Rule. The SWANCC case involved an abandoned sand and gravel 
pit on which a consortium of municipalities planned to develop a 
disposal site for solid waste. 

“Navigable waters” are designed in Section 502 of the Clean 
Water Act to mean, quote, “waters of the United States, including 
territorial seas.” After reviewing the jurisdictional scope of the stat- 
utory definition of “navigable waters” in Section 502, the Court 
concluded that neither the text of the statute nor its legislative his- 
tory supported the assertion of jurisdiction over the waters in- 
volved in SWANCC. 

At the same time, the Court in SWANCC did not disturb its ear- 
lier holding in the United States v. Riverside Bayview Homes, a 
1985 case out of Michigan, which found that Congress’ concern for 
the protection of water quality and aquatic ecosystems indicated its 
intent to regulate wetlands, quote, “inseparably bound up with,” 
close quote, jurisdictional waters. As the SWANCC Court noted, it 
was the significant nexus between the wetlands and the navigable 
waters that informed their reading of the Clean Water Act in Riv- 
erside Bayview Homes. 

Now, because the SWANCC decision addressed Federal jurisdic- 
tion pursuant to the Clean Water Act, it still does not affect other 
Federal or State laws, as the Chairman indicated, and I will not 
enumerate all those laws and programs which are designed to pro- 
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tect wetlands. However, because the decision did involve the 
Court’s interpretation of navigable waters, as that term is defined 
in Section 502(7) of the Clean Water Act, it does have implications 
for other Clean Water Act programs besides Section 404, whose ju- 
risdiction all rest upon the meaning of that term. These include 
Section 303 of the Water Quality Standards Program; Section 311, 
the Spill Program, as well as the Oil Pollution Act; Section 401, 
State Water Quality Certification Program; Section 402, the Na- 
tional Pollutant Discharge Elimination System, or the NPDES Per- 
mitting Program. 

So we see that EPA considers SWANCC in the context of the en- 
tire Clean Water Act and we need to take that into account again, 
so the ante is much higher for the National Water Program in this 
regard. 

Our written statement for the record addresses in some detail 
the January 15 advance notice of proposed rulemaking, as well as 
our joint guidance, which was published in the ANPRM appendix, 
so I am not going to review all that here, although George may be 
getting into some of that. I do wish to emphasize, we issued the 
ANPRM because we recognize the benefit of obtaining public com- 
ment on the important issues raised by the SWANCC decision. 
Issuance of that ANPRM was not a legal requirement under the 
Administrative Procedures Act, but was an extra measure we un- 
dertook to ensure early public input before we determined how best 
to proceed. It presupposes no particular outcome, nor any pre- 
ordained result, but rather demonstrates our commitment to public 
involvement as we consider Clean Water Act jurisdictional issues 
in light of the SWANCC case. 

Following the close of the public comment period in April, we re- 
ceived over 133,000 comments. While many of these comments 
were the result of e-mail or write-in campaigns, postcards and 
whatnot, we received approximately 500 individual letters dis- 
cussing specific issues in some detail, substantive comments. Re- 
view and analysis of these comments will be a resource-intensive 
task which we have already started, and we will be hopefully expe- 
ditiously carrying out this job summer with the help of a con- 
tractor. 

At this stage, we have done a preliminary review of some of the 
comments and they reflect a spectrum of Tribal, State, and local 
governments, professional organizations, interest groups, and the 
general public. Although by numbers alone, a substantial majority 
of comments support a narrow reading of SWANCC and opposition 
to reduction in Clean Water Act jurisdiction, there is a wide 
breadth of opinion and divergence of views contained within the 
comments. The extent and rigor of the debate resulting from the 
ANPRM is clearly indicative of the importance which the public at- 
taches to the issues of Clean Water Act jurisdictions. 

Comments from the regulated community favored a broad read- 
ing of SWANCC and a reduction in Federal jurisdiction under the 
Clean Water Act, while those from the environmental groups gen- 
erally urged just the opposite. I would like to call your attention 
to one body of comments, that is, the State comments from State 
agencies. The water program is the quintessential Federal environ- 
mental program, since 45 States have delegated authority under 
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the Clean Water Act; 49 States have delegated authority under the 
Safe Drinking Water Act. 

We received comments from 42 States, as well as associations 
such as the Association of State and Interstate Water Pollution 
Control Administrators, ASIWPCA, and the Association of State 
Floodplain Managers. While some certainly expressed the view that 
limited Federal jurisdiction was preferable and a necessary out- 
come of the SWANCC decision, more common themes from these 
commenters were that a substantial reduction in Federal jurisdic- 
tion was not warranted, would potentially disrupt the Federal- 
State partnership built up over the last 30 years of Clean Water 
Act implementation, and that budget and/or legal constraints 
would limited or delay their ability to develop local programs. 

A significant number of these commenters also provided informa- 
tion and data on the nature and extent of aquatic resources poten- 
tially at risk if Federal jurisdiction were to be significantly reduced. 
Many of these pointed out the important functions provided by 
these resources, such as fioodwater reduction, groundwater re- 
charge, and habitat values. 

I note that all these comments are available to any of the mem- 
bers and I believe most of the States of the members did submit 
comments, not all, but most, and we would be happy to provide 
those to you at your request. 

We recognize the Tribes and States, the regulated community, 
the public at large and the environment itself would benefit from 
increased clarity as to the extent of the Federal Clean Water Act 
jurisdiction in light of SWANCC. Providing for that increased clar- 
ity is no simple matter, involving as it does an interplay between 
complex legal issues, implications for an array of Clean Water Act 
programs, and consideration of the appropriate role of the Federal 
Government in the protection of aquatic resources. The issues to be 
addressed are significant and will help chart the direction for fu- 
ture Clean Water Act implementation, again for the whole Act, not 
just for Section 404 and not only for EPA and the Department of 
Army, but also for our Tribal and State partners who actually carry 
out these laws in many cases. 

We are fully committed to protecting all Clean Water Act juris- 
dictional waters, including jurisdiction of wetlands as was intended 
by Congress. Our goal in moving forward is to clarify what waters 
are properly subject to Clean Water Act jurisdiction in light of 
SWi^CC, and afford them full protection through an appropriate 
focus of Federal and State resources in a manner consistent with 
the Act. We will carefully consider all the comments we received 
in response to our ANPRM as we undertake this arduous task. 

Thank you for your attention. 

Senator Crapo. Thank you, Mr. Mehan. 

Mr. Dunlop? 

STATEMENT OF GEORGE DUNLOP, DEPUTY ASSISTANT 
SECRETARY FOR CIVIL WORKS, DEPARTMENT OF THE ARMY 

Mr. Dunlop. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity to share the Army’s perspective about the current re^latory 
status of Federal jurisdiction under the Clean Water Act in light 
of the SWANCC decision. 



18 


As you know, indeed as you said, the EPA and the Corps of Engi- 
neers share responsibility for the Section 404 Program under the 
Clean Water Act. Eulfillment of the Corps’ day-to-day responsibil- 
ities require about 1,200 staff in 46 Division and District Offices 
nationwide, with an annual budget of about $140 million. These re- 
sources are required each year to process over 80,000 individual 
and general permit authorizations and appeals, including those as- 
sociated with jurisdictional determinations. 

The SWANCC decision held that the Corps does not have regu- 
latory jurisdiction under the Clean Water Act for non-navigable, 
isolated, intra-State waters where the basis for asserting that ju- 
risdiction is solely upon the use or the potential use of those waters 
by migratory birds. On January 10, 2003, following extensive inter- 
agency coordination with the Department of Justice and the EPA, 
the Army and the EPA jointly signed post-SWANCC clarifying 
guidance. This guidance provides that jurisdictional decisions will 
be based upon, first of all. Supreme Court decisions, including Riv- 
erside Bayview, which affirmed that adjacent wetlands are jurisdic- 
tional under Eederal law, and SWANCC of course, as well as other 
relevant regulations and, of course, on case law where applicable 
in each jurisdiction. 

So with the basis of those guidances, we established four key 
points. Eirst, as the Supreme Court held, field staff should not as- 
sert jurisdiction based on the Migratory Bird Rule. Second, field 
staff should seek formal project-specific headquarters approval 
prior to asserting jurisdiction over isolated non-navigable intra- 
State waters when such jurisdiction would be based on inter-State 
commerce factors listed in the Corps’ regulations. Third, the field 
staff should continue to assert jurisdiction over traditional navi- 
gable waters, including adjacent wetlands and generally speaking, 
their tributary systems. 

This guidance describes “traditional navigable waters” as waters 
that are subject to the ebb and flow of the tide or waters that are 
presently used or have been used or may in the future be suscep- 
tible to use for transport of inter-State or foreign commerce. And 
then fourth, the guidance made clear that it supersedes the pre- 
vious EPA legal memorandum concerning SWANCC issued on Jan- 
uary 19, 2001. 

The Supreme Court’s invalidation of the use of the Migratory 
Bird Rule as a basis for Eederal jurisdiction over certain isolated 
waters has focused greater attention on jurisdiction generally. Spe- 
cifically, it has focused attention on Eederal jurisdiction over tribu- 
taries to jurisdictional waters and over wetlands that are adjacent 
wetlands for Clean Water Act purposes. The joint guidance does 
provide useful information on Clean Water Act jurisdiction to the 
public and to the regulatory staff. However, further information is 
needed to provide the degree of certainty that Agency personnel 
and the regulated public deserve, and to ensure fair, effective and 
predictable administration of the Clean Water Act. 

Any ongoing consistencies in jurisdictional determinations made 
by a Corps official serve to highlight our executive branch responsi- 
bility to provide clarity that will arise from the ANPRM process. 
The ultimate direction of any proposed rulemaking has not been 
predetermined, and will be influenced significantly by the public 
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comment to the advance notice. Our general goals will be to pro- 
vide clarity to the public and to improve consistency in Clean 
Water Act jurisdictional determinations nationwide. 

In conclusion, I would like to emphasize that we remain fully 
committed to the protection of all Clean Water Act jurisdictional 
waters, including adjacent wetlands. Safeguarding these waters is 
a crucial function because it ensures that the chemical, physical 
and biological integrity of these waters is maintained and pre- 
served for future generations, as was intended by Congress. 

Thank you for providing me this opportunity, and I am prepared 
to answer any questions you may present to me. 

Senator Crapo. Thank you, Mr. Dunlop. 

Mr. Sansonetti? 

STATEMENT OF THOMAS L. SANSONETTI, ASSISTANT ATTOR- 
NEY GENERAL FOR ENVIRONMENT AND NATURAL RE- 
SOURCES, DEPARTMENT OF JUSTICE 

Mr. Sansonetti. Chairman Crapo and members of the sub- 
committee, I am pleased to be here today to discuss the Depart- 
ment of Justice’s response to the Supreme Court’s decision in 
SWANCC. In my testimony today, I will describe our work in con- 
nection with the Clean Water Act, the interpretation of which was 
at issue in SWANCC, and the efforts we have made to ensure that 
the positions that we have taken in litigation are consistent with 
SWANCC. 

I will also briefly touch upon our efforts to improve Federal- 
State coordination and cooperation in wetlands protection and en- 
forcement. In my written testimony, which I hope you will be able 
to put into the record in its entirety, I have provided the sub- 
committee with a perspective on the breadth of our work. My Divi- 
sion has a docket of well over 10,000 pending cases and matters, 
with cases in each and every judicial district in the Nation. The 
majority of these cases are defensive. Although some of these de- 
fensive cases involve the Clean Water Act, many more do not. In 
fact, we litigate cases arising from over 70 environmental and nat- 
ural resource laws. Even if one were to focus only on our enforce- 
ment docket, wetlands cases form over a very small subset of our 
work. 

With that background, I will now discuss in more detail our role 
with regard to implementation of the Clean Water Act. Our pri- 
mary role with regard to the Clean Water Act is to represent the 
Environmental Protection Agency and the Army Corps and any 
other Federal agency that might be involved in Clean Water Act 
litigation. Again, this litigation can either be defensive or affirma- 
tive. In regard to defensive litigation, it takes a variety of forms. 
For example, affected parties will sometimes bring an action 
against the Corps of Engineers when it grants or denies a permit. 
Affected parties may also seek judicial review of any regulations. 
Finally, Federal agencies can themselves be sued for discharging 
pollutants into the waters of the United States if they have not 
complied with the applicable requirements of the Clean Water Act. 

We also bring affirmative litigation under the Clean Water Act. 
CWA civil judicial enforcement actions generally begin with a refer- 
ral or investigation from EPA or the Corps regarding an alleged 
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violation. We then conduct our own internal independent inquiry to 
determine whether we have sufficient evidence to bring the case, 
and whether it is appropriate for judicial action. If we determine 
that judicial enforcement is warranted, we also explore possibilities 
for achieving settlement for the alleged violations as appropriate. 

As I have noted in my written testimony, the vast majority of en- 
vironmental violations are addressed and resolved by State and 
local governments. In the wetlands area, most Federal enforcement 
of the Clean Water Act that is carried out by the EPA and the 
Corps at the administrative level does not involve us. Thus, our 
work is only a small, albeit important, part of Clean Water Act im- 
plementation. 

In regard to SWANCC, just as with any other Supreme Court 
case, we try to ensure that the legal positions taken on behalf of 
the Federal Government are consistent, in this case obviously we 
are dealing with SWANCC. So after the SWANCC decision came 
out in January, 2001, my Division undertook a comprehensive re- 
view of our Clean Water Act docket. We scrutinized any case that 
involved isolated waters, the Migrator Bird Rule, or analogous 
theories to determine whether SWANCC had undermined geo- 
graphic jurisdiction in the case. We took action as appropriate. For 
example, in the Borden Ranch case, we decided not to pursue an 
enforcement claim in light of SWANCC, even though we had won 
on that claim at trial. 

In addition to reviewing our existing cases for consistency with 
SWANCC, we have established a process for ensuring that our liti- 
gation positions going forward are internally consistent and appro- 
priately coordinated with the Federal Government. Thus, in addi- 
tion to the review of all of our prospective enforcement cases that 
I described earlier, we also focused on whether there is a sound fac- 
tual and legal basis consistent with SWANCC for proceeding in our 
Clean Water Act cases. We apply a similar process in our defensive 
CWA-related litigation. 

Our careful examination of our cases has paid off with success 
in the courts. Of the 27 cases in which we have filed SWANCC-re- 
lated briefs in the Federal courts, 22 of those 27 have resulted in 
court decisions thus far. Seventeen of those decisions have been in 
favor of the United States. I would be pleased to make available 
to the subcommittee, of course, any of our briefs that it may re- 
quest. 

We have also made great strides in improving Federal-State co- 
operation and coordination in environmental protection generally, 
and we are redoubling these efforts in connection with SWANCC. 
Six months ago, we hosted a national wetlands conference designed 
in cooperation with several State associations, the EPA and the 
Corps. The conference took place at our South Carolina training fa- 
cility and attracted government officials from many States, includ- 
ing representatives of the environment and natural resource agen- 
cies, attorneys general offices, and even some State legislatures. As 
the conference’s keynote speaker, I stressed the importance of Fed- 
eral-State collaboration and cooperation in wetlands protection and 
enforcement, and we look forward to continuing this dialog with 
our State colleagues. 



21 


In closing, I would like to assure the subcommittee that we are 
working hard to ensure that the positions we take in litigation are 
consistent and well-coordinated with our client agencies, and I 
would be happy to answer any questions that you may have about 
my testimony. 

Thank you, sir. 

Senator Crapo. Thank you very much, Mr. Sansonetti. 

I am going to use my question time, Mr. Dunlop, just to get a 
little data from you. First of all, the Federal Government does peri- 
odic surveys on the status and trends of wetlands. I would like to 
have you tell me what these surveys say about the total number 
of wetlands that are being lost and the total number that are being 
gained in the United States. Do you have that data with you? 

Mr. Dunlop. No, sir. I would not have that data because the 
Corps of Engineers does not have authority under law to deal with 
all the wetlands of the United States. The 404 Program of the 
Clean Water Act, which is our regulatory jurisdiction, our author- 
ity, pertains only to those aquatic resources that might be impacted 
by dredge and fill material. So the type of data and information 
that the Corps would collect and I would be party about knowing, 
would pertain to those types of waters. 

As I indicated, we have about 80,000 permit actions a year and 
jurisdictional decisions. One of the things, the general guidance 
that pertains that might be useful to the point you are making is 
that in so far as the Army jurisdiction, the Corps’ jurisdiction goes, 
whenever any person seeks to impact the waters of the United 
States with dredge and fill material, the law and our regulations 
provide that first of all, they can only get a permit if there is no 
other practicable way to avoid adverse impact. Second of all, if it 
is proven that there is no other practicable way for them to use 
their property, then they have to come up with options and a plan 
that would minimize that impact. Then finally, once those impacts 
meet those tests, if there are unavoidable impacts, then they must 
be mitigated. 

The general rule that operates, it is not a rule, but the rule of 
thumb that is used because of the effort that they make to have 
no net loss of wetlands, is that this mitigation usually requires 
more acreage than is filled or impacted adversely. 

Senator Crapo. Could you tell me how many permits a year the 
Corps issues? 

Mr. Dunlop. Well, we call them permit actions; approximately 
80,000; some years it is more. I have some data that I could submit 
for the record, of course. 

Senator Crapo. That would be appreciated. And do you have any 
idea, just ballpark, of how many acres of wetlands that would 
cover? 

Mr. Dunlop. I don’t think I have that data off my the top of my 
head, but I sure would be pleased to provide it. 

Senator Crapo. If you would, I would appreciate that. What I am 
getting at is to see what kind of regulatory activity underway at 
the Corps and what level of wetlands impact that Corps is having 
through its regulatory process just in terms of numbers of acres. 

Mr. Dunlop. Yes, sir. I have a chart here that I can submit for 
the record, maybe in the context of the total slide show we have 
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here. The wetland acreage impact indicates that there were ap- 
proximately last year in fiscal year 2002, 57,821 acres were miti- 
gated; 24,651 were impacted. So we have got in this case better 
than two-to-one acres mitigated for every one impacted, but this 
goes back decades, so I will present this data for the committee. 

Senator Crapo. Alright, thank you very much. I would appre- 
ciate that. 

I think, Mr. Sansonetti, I will direct this question to you first; 
any one of you may answer it, probably. Could you describe the 
legal and practical implications of striking the word “navigable” 
from the Clean Water Act as Senator Feingold’s bill would do? 

Mr. Sansonetti. The Department of Justice has frankly not been 
asked yet to see Senator Feingold’s proposed legislation, and frank- 
ly, I have not seen it, so I am not sure if I should be commenting 
on it before going through our usual review. But just to say that 
there is a lot of litigation cropping up all over the United States 
right now because of the SWANCC situation. 

At the present time, we have legislation in five different Circuit 
Courts of Appeal right now, with arguments already having been 
completed or notices of appeal filed on that very issue. So we are 
going to be getting a variety of opinions over the next year as to 
the importance of the word “navigable.” 

However, it is an adjective that describes the waters of the 
United States, so I suspect that until either the Congress gets back 
into the field of better clarifying what was in the 1972 law, then 
either the decision is going to be made by the courts one by one 
until another case goes back up to the Supreme Court; the Con- 
gress passes additional clarifying legislation; or the executive 
branch tries to deal with it in the form of a new rulemaking. 

Senator Crapo. Thank you very much. 

Mr. Dunlop or Mr. Mehan, do you have any comment on that 
question — what the elimination of the word “navigable” would do? 
I mean, obviously it is going to expand the jurisdiction of the Act. 
Any observations other than that? 

Mr. Mehan. No, nothing to add to Mr. Sansonetti’s words. 

Mr. Dunlop. No, sir. 

Mr. Crapo. All right, thank you very much. 

I will hold back my further questions at this point, and will turn 
to Senator Jeffords. 

Senator Jeffords. Mr. Mehan, I am deeply concerned about the 
information in the report recently compiled by the EPA that docu- 
ments extensive noncompliance and a decline in EPA’s enforcement 
program. When 59 percent of those who violate toxic permit limits 
do so by more than 100 percent, and 85 percent of major facilities 
with significant violations do not receive formal enforcement action, 
there is clearly a problem. 

Can you describe the Administration’s plans to respond to this 
report and your level of commitment to the Clean Water Act en- 
forcement? 

Mr. Mehan. I will try. Senator. 

As you know, enforcement is handled in a separate office in the 
Office of Water, the Office of Enforcement and Compliance Assist- 
ance. I have had numerous conversations with my colleague J. P. 
Suarez on his efforts to shore up that program at his end. Looking 
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at it from the Office of Water perspective and to the extent that 
I am involved with that, enforcement begins with a permit, the 
NPDES permit. That is sort of your fundamental charter, if you 
will, from which inspection and enforcement responsibilities are de- 
rived. We are undertaking a permit integrity program right now 
where we are trying to look at this whole issue of our delegated 
programs in a very stressful financial environment. 

As you know, the National Association of Public Administrators 
says there is something like a $700 million, approaching $1 billion 
shortfall in terms of managing our clean water programs at the 
State level, 45 of whom have delegated authority. My own Corps 
programs, including permits, are down 32 percent over the last five 
or 6 years. So we are trying to come to grips with how to deal with 
all these pressing responsibilities. Meanwhile, we have TMDLs 
coming on line and more responsibilities. 

I think information is key; having it there where managers can 
monitor the facts, say, if you end up with more than 20 percent or 
25 percent of your major permits in significant noncompliance; 
whether the data is good or bad or needs to be ground truth, that 
ought to set off some alarms and you need to manage the issue. I 
think some effort at prioritization; if you have an operation that 
has not really changed its production processes at all, that permit 
may not be as significant as one where you have had dynamic tech- 
nological developments in that industry. 

If you on a water body that is impaired, i.e. not meeting water 
quality standards, that is probably a higher priority than one that 
is unimpaired; if you are near a drinking water source; and on and 
on. 

So we are trying to basically optimize the resources we have to 
deal with a number of serious issues. Again from our end, it starts 
with the NPDES permit, and we are trying to pull together the 
data systems and the guidelines and do a collaborative effort with 
our State partners to shore that up. 

There is also the enforcement component, and I know Mr. Suarez 
has talked about a watch list. He is engaging his regional staff in 
a lively dialog on this very matter. 

Senator Jeffords. Thank you. 

Mr. Mehan, you and I exchanged letters earlier this year on the 
status of Lake Champlain under this rulemaking. I ask unanimous 
consent that these letters be included in the record. 

Senator Crapo. Without objection. 

[The referenced documents follow:] 
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hebi-uary 26, 2003 

The Honorable Tracy Mchan 
Assistant Administracor for Water 
U.S. Environmcatal Protection Agency 
1200 Pennsylvania Ave. NW 
Washington, DC 20460 


Dear Mr. Mehan: 


I ani writing to lhank you tor and to confirm ourconversaiion-i egarding the scope of the 
Knvironmcnlal Protection Agency’s Advanced Notice of Proposed RuJemakitig (ANPRM) after 
the Agency’s budget hearing this morning. T have been very concerned that the language in 
section five of your ANPRM indicates that you are considering revisions to the jurisdiction of 
the Clean Water Act other than those related lo isolated waters. 

During tlie healing, 1 spoke about the speci Tic example of the Lake Champlain basin. 

Lake Champlain supports a diverse wildlife population, o large diinkmg water system, and 
lecjxsation. The Lake and Its tiibutaries currently fall under (he jurisdiction of the Clean W'^ator 
Act and arc, therefore, fully piotected lioin pollution by the provisions tif that Act. There are 
sixty permitted point sources discharging into Lake Champlain and ils tributaiics in Vermont and 
twenty-eight in New York. 

I have been extremely concerned that your rulemaking will exclude sorric or all of Lake 
Champlain’s tributaries from, protections under the Clean Water Act. If that were lo occur, some, 
potentially all, of these eighty-eight point sources would t>v allowed lo discharge pollutants 
w'iihout reproach into tlie Lake Champlain basin. This situation is nut unique. Around the nation 
there are innumerable tributaries leading into navigable waters that could be excluded from 
Cllcaii Water Act jurisdiction a.s part of your rulemaking. 

1 was very pleased that you clarified for me uiday (hai none of the Lake Champlain basin 
tributaries will be excluded from the jurisdiction of the Clean Water Act and that no tributaries to 
navigable waters anywhere in ihe country will be excluded from the juiisdiction of the Act as a 
result of your rulemaking. 1 a.sk ytm to respond to fhi.s letter und nepear these two specific points, 

I believe that a clear response from you on this issue will quell at least some of the concerns that 
have been raised about your AN?RM. Thank you again for your responsiveness today, and I 
look forward lo hearing firjiTi you soon. 
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UNPTED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D C, 20460 


MAR 2 6 2003 


OFFICE OF 
WATER 


The Honorable James Jeffords 
United States Senate 
Washington, D.C. 20510 

Dear Senator Jeffords: 

Thank you for your letter of February 26, 2003, seeking clarification as to the Clean 
Water Act (CWA) juiisdictional status of the Lake Ciiamplaiu basin. Your letter also raised a 
similar Cjuestion with regard to other tributaries leading into navigable waters in other areas of the 
country. 

Lake Champlain and its tributaries currently arc jurisdictional under the CWA. See . 
International Paper Co v. Ouellette . 479 US 4S 1(1987); also CWA Section 120, 33 U.S.C. 

§ 1270. We do not anticipate revising CWA Jurisdictional regulations to alter that .status. 

Widi regard to the jurisdictional status of tributaries to navigable waters in other parts of 
the country, as our January 10, 2003. guidance provides, “Field staff should continue to assert 
jurisdicdcoi over traditional navigable waters (and adjacent wetlands) and, generally speaking, 
their tributary systems (and adjacent wetlands).” 68 Fed. Reg. 1998 (January 15, 2003). As that 
guidance recognizes, however, there are some judicial decision.'c which have interpreted the 
Supreme CoiuTs reasoning in Solid Waste Aaenev of Northern Cook County United jltatcs 

Army Corns of Engineers . 531 U.S. 159 ('20011 tSWANCCl to potentially circumscribe CW^A 
jurisdiction over tributaries by finding CWA jurisdiction attaches only where navigable waters 
and waters iimiiediately adjacent to navigable waters are involved. These cases include Bi<^ 
Hartfcn . 250 F.3d 264 (S'** Cir. 2001) (rehearing denied), which inteipreved the scope of 
“navigable waters” under the Oil Pollution Act (OP A). The Firth Circuit relied on SWANQC to 
conclude “it appears that a body of water is subject to regulation under che CWA if the body of 
water is actually navigable or i.s adjacent to an open body of navigable water,” 250 F.3d at 269. 

A few post -SWANCe districl court opinions have relied on Harken or reasoning similar 
to that employed by the Harken court to limit jurisdiction, United States v. Rapanos, 190 F. 

Supp. 2d 1 Dl 1 (E.D. Mich. 2002) (government appeal pending) (“the Court finds as a mailer of 
law that the wetlands on Defendant's property were not directly adjacent to navigable waters, and 
tlicreforc, the government cannot regulate Defendant’s properly.”); United States v. Ne^bam . 
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No. 6:01-CV-01 897, 2002 ^VL 1162790 (W.D. La. Jan. 23, 2002) (government appeal pending) 
(district court affirmed finding of no liability by bankntptcy court for debtors under OPA for 
discharge of oil since drainage ditch into which oil was discharged was found to be neither a 
navigable w ater nor adjacent to an open body of navigable water); see also. United States v. 
Mewdunnd 95 F. Supp, 2d 751 (li.U. Va. 2002) (government appeal petiding) (wetlands and 
tributaries not contiguous or adjacent to navigable waters ore outside CWA jurisdiction); (Jnited 
Slates V. RGMCum. . 222 F. Supp, 2d 730 (E,D. Va. 2002) (guvenimoaL appeal petiding) 
(wetlands on propert>' not contiguous to navigable river and, thus, jurisdiction not established 
based upon adjacency' to navigable water). 

Prudence dictates that we take these decisions into account when considering 
jurisdictional issues in those jurisdictions, I also wish to point out, however, that we have 
routinely appealed such district court decisions to the relevant U.S. Circuit Court of Appeals. 

r hope that this letter addi csacs your canoems. If you have further questions, please 
contact me or have your staff call Tom Dickerson of KP A’s Office of Congressional and 
Intergovernmental Reiiilions at (202) 564-3638. 



Senator Jeffords. In my letter to you, I asked for and received 
clarification that the protection status of Lake Champlain and its 
tributaries will not be affected by the Agency’s rulemaking. Is that 
correct? 

Mr. Mehan. That is correct. 

Senator Jeffords. I also asked you, and did not receive clarifica- 
tion, that all similar waters will not be affected by the Agency’s 
rulemaking. 

Mr. Mehan. As the guidance that was put out in January says, 
if you have tributaries to navigable waters, that is not an area of 
dispute, and that remains jurisdictional. So just by extension of the 
principle, that is the case with Lake Champlain and it would be 
the case with watersheds involving navigable waters also. 
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Senator Jeffords. I am puzzled why all waters in this category 
are not affected by the rulemaking in the same way. Can you ex- 
plain that? 

Mr. Mehan. I am sorry. Could you repeat the question, Senator? 

Senator Jeffords. Why all waters in the same category are not 
affected by the rulemaking in the same way. 

Mr. Mehan. It is sort of a definitional issue. If you have navi- 
gable water and you have a body water that is tributary to the nav- 
igable water, we do not see a jurisdictional issue there. I think the 
guidance in January said that. 

I guess where you get into disputes is not over the principles of 
law or regulation; it is the application of the principles of law to 
factual circumstances. Is something really tributary? Is it in the 
watershed? What is the hydrology? et cetera, et cetera. But at least 
as a matter of legal definition, I do not think there is much dispute 
in the case of a tributary to a navigable waterway. 

Senator Jeffords. Mr. Sansonetti, the Department of Justice’s 
interpretation of the SWANCC decision is considerably narrower 
than construed by the EPA and the Army Corps as a justification 
for changing Clean Water Act rules. Rather than finding that the 
definition of “waters of the U.S.” needs to be changed by a new 
rulemaking, the DOJ has steadfastly argued in two dozen briefs 
filed in the Federal courts that Agencies’ existing definition of the 
“waters of the United States” is valid, and indeed required to 
achieve the purposes of the Clean Water Act. Are these arguments 
consistent with the advance notice of proposed rulemaking issued 
by EPA and the Corps? 

Mr. Sansonetti. Certainly they are, because you have to remem- 
ber the difference in our roles here. The Department of Justice’s re- 
sponsibility is to defend the law as it exists and the rules and regu- 
lations supporting that legislation. So the purpose of the ANPRM 
was to put out an opportunity for people to comment as to what 
they thought the impacts of the SWANCC decision were, and then 
to allow the policymakers to decide whether or not the rule or regu- 
lation needs to be changed. Now, that responsibility of course falls 
on the EPA and the Army Corps, but until that rule or regulation 
changes, the Department of Justice has to deal with the law and 
the rules and regulations as they are written. That is why you 
have commented on the consistency with which the Department of 
Justice has filed briefs in the cases we have litigated at both the 
District and the Circuit Court levels. 

That is also why I think you will find that we are very proud of 
our enforcement to date because it is almost $7.95 billion that have 
been brought in through injunctive relief in the last 2 years, includ- 
ing the largest Clean Water Act fine ever — $8.2 million in the Alle- 
gheny Ludlum case in Pennsylvania. 

Senator Jeffords. OK, that is all. 

Senator Crapo. Thank you very much. 

Senator Inhofe? 

Senator Inhofe. Senator Jeffords mentioned the Washington 
Post article twice, and I just want to make a couple of comments. 
First of all, that was supposed to be sensitive information that was 
leaked internally by the EPA and it should not have been leaked. 
Unfortunately as is often the case when they leak a little bit of in- 
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formation, they do not give the whole story. In my case of Okla- 
homa, for example, once an institution is under the administrative 
orders, we can include those statistically which some other States 
do not do. So it is really not all that accurate. That always bothers 
me when something is leaked and it should not have been leaked. 
To me, the most significant thing about the Washington Post story 
was that it showed that we did the right thing in our Wastewater 
Security bill by keeping sensitive information out of the hands of 
the EPA. 

In the opening statement, I talked about in the last day of the 
Clinton Administration, then again in January, the information 
really coming down. The guidance was not very accurate. In fact, 
in reading out of the report, it says, “This memorandum does not 
discuss the exact factual predicates that are necessary to establish 
jurisdiction in individual cases. We recognize that the field staff 
and the public could benefit from additional guidance on how to 
apply the applicable legal principles to individual cases.” 

In your testimony, you state that further information is needed 
to provide the degree of certainty that Agency personnel and the 
regulated public deserve, and to ensure the fair and effective ad- 
ministration of the Clean Water Act. 

So Mr. Mehan, do you anticipate that this additional information 
will be supplied to the Agency personnel and the regulated public 
in the form of additional guidance? If so, when? 

Mr. Mehan. As I said in my testimony. Senator, we are not pre- 
judging or pre-ordaining the outcome of our review of the public 
comments. After we get through the public comments, that is just 
the beginning of what will be no doubt a very extensive interagency 
consultation, not just with the Corps of Engineers, not just with 
the Department of Justice, but with 0MB, CEQ, Department of In- 
terior and USDA. So to make any predictions as to outcomes or 
timelines, I could do that, but I would be lying. 

Senator Inhofe. All right. 

Mr. Dunlop, last year the Department of Interior published a 
study of isolated wetlands and included at least one definition of 
“isolated,” and I will read that to you: “Wetlands surrounded by up- 
land may be considered isolated since they are separated from 
other wetlands by dry land.” This is the isolation from a geographic 
landscape or a geomorphic perspective. Now, if a wetland is sepa- 
rated from another jurisdictional water by dry land, does the Agen- 
cy consider the wetland to be isolated? Do you consider that to be 
isolated? 

Mr. Dunlop. Sir, in each of the cases that people have to con- 
sider out in the field, they consider a number of criteria. The guid- 
ance that we have given, that the Corps Director of Civil Works 
has given to the field, is, as I outlined in my testimony, those four 
factors, those four broad guidelines. In the absence of clarity about 
what “isolated” is, as defined in regulation and law, that of neces- 
sity leaves circumstances where there might be what is called 
“case-specific” judgment. There are issues that have to do with do 
you use the geographic proximity, as was suggested in your ques- 
tion? Other folks might maintain that you have to use a 
hydrological connection. These regulations and the guidances and 
everything that are out there in the field for these 1,200 people 
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Senator Inhofe. I think what you are saying, Mr. Dunlop, and 
I am running out of time here, is that there is no accurate defini- 
tion of “isolated.” 

Mr. Dunlop. Correct. 

Senator Inhofe. Let me ask the question of Mr. Sansonetti. 
From a legal perspective, this is one of the biggest problems we 
have right now. Can you legally define “isolated”? 

Mr. Sansonetti. That is the subject matter of about nine of 
these cases, and it is very unclear. 

Senator Inhofe. How about “adjacent”? 

Mr. Sansonetti. Same problem. 

Senator Inhofe. How about “tributaries”? 

Mr. Sansonetti. Same problem. 

Senator Inhofe. That is the problem. 

Mr. Sansonetti. It is going to be litigated through all the courts 
at the present time. 

Senator Inhofe. I appreciate that. 

You were asked by the Chairman about some legal problems that 
could come up. Do you think that the broad definition of “water” 
like that found in the Feinstein bill could lead to or raise some con- 
stitutional questions in the future? 

Mr. Sansonetti. Again, I do not want to comment on a bill I 
have not read, or that the Administration has not taken a position 
on as a whole, so I am going to answer it in a more general term. 
I feel that at the present time, there will be continued litigation 
over the term “waters of the United States,” as you have just pro- 
posed it, until there is a brighter line drawn. 

Senator Inhofe. Yes, I think that is right. The last question, Mr. 
Chairman, I would have for Mr. Sansonetti, when you had at the 
bottom of page seven, you said, “One of the basic teachings of the 
SWANCC decision is not every wetland or other aquatic area in the 
country is an appropriate subject of Federal regulations under the 
Clean Water Act. Since the decision of SWANCC, some states such 
as,” and so forth. 

Just what areas, can you define what should be and should not 
be when you made that statement, when it is not appropriate for 
the Federal Government, and what would be more appropriate for 
the States? 

Mr. Sansonetti. I feel that the States always have the right 
under the principle of federalism to pass their own legislation to 
protect the waters within their borders. I encourage them to do so. 
To the degree that there are portions of the waters not included in 
the legislation and the rules and regulations that protect waters, 
the States always have that right to go ahead and pass their own. 
I believe 15 to 18 States already have. 

Senator Inhofe. I appreciate that very much and I agree with 
you. 

Thank you, Mr. Chairman. 

Senator Crapo. Thank you. 

Senator Thomas? 

Senator Thomas. Thank you, Mr. Chairman. 

Mr. Dunlop, you just walked in here and had not spent a lot of 
time on this. It doesn’t sound like you think there is any problem 
at all for the Corps. 
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Mr. Dunlop. No, sir. I think in my testimony I tried to convey 
that as related to the issues of jurisdiction, there are a lot of prob- 
lems because of the line of questioning we just went through. The 
people who are out there in the field, those 1,200 people we talked 
about who are the day-to-day regulators, have general guidance, 
but they don’t have specific guidance and information about the 
definitions of some of these terms. What is a “tributary” really? 
Does it extend to such things as pipes and ditches? What is the 
meaning of “adjacency”? 

These types of questions and issues that these folks have to deal 
with every day does create an enormous set of problems for them 
when it comes to having consistency of approach and predictability. 
So I hope I have not conveyed that there is no problem whatsoever. 

Senator Thomas. There has been apparently, and particularly in 
a California water quality board, where the suggestion has been 
that municipal storm sewers are considered waters of the United 
States. 

So my reaction to both of you is you do not seem to have any 
solution. What do you want to do? Do you want to be able to ex- 
pand jurisdiction? Do you want to be able to simply define? I think 
clearly it could be defined. It could be defined. Or do you want to 
let the States have more authority, as some of us suggest? I cannot 
sense that you have any notion where you want to go. 

Mr. Dunlop. Yes, sir. There are three options really that we 
have from the Federal perspective. Of course, the one about the 
State perspective is another. But from the Federal perspective, we 
can continue with the guidances as they now are, which would re- 
sult with this lack of clarity in the court’s playing an increasing 
role. Option two is to, as is informed by this advance notice of pro- 
posed rulemaking, perhaps move to a rule, a proposed rule, and 
then all of that process that Mr. Mehan has described. The third 
option is perhaps again through the ANPRM to come up with addi- 
tional guidance. But one of those three factors or options is going 
to further inform public policy. 

Senator Thomas. That is true. We have been 3 years getting 
there, however, and have not done that. 

Mr. Mehan, you indicate that you put out in January a proposed 
rule. The reaction I get is that that rule has not helped to clarify 
the situation at all. 

Mr. Mehan. Senator, it was not a rule. It was an advance notice 
of proposed rulemaking. 

Senator Thomas. I understand, but it would be a rule — that is 
what you put out is a trial rule, exactly, wasn’t it? 

Mr. Mehan. It was not. 

Senator Thomas. What did you put out? 

Mr. Mehan. As I said in my testimony, it was basically an invi- 
tation for more information, more data, more considered opinion 
whether it is legal, scientific, policy or economic that would be rel- 
evant to the two questions that were framed into it. 

Senator Thomas. You don’t have any point of view on that, then? 
You just asked for everyone else’s point of view and then wonder 
why you don’t have a decision? 
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Mr. Mehan. I have never been accused of lacking a point of view 
on anything, but I don’t speak for myself as I sit here. I speak for 
an Agency. 

Senator Thomas. I am not talking about that. Here is an Agency 
that has a law to work under and they ought to be able to interpret 
that and put out something that would help clarify it. You put out 
something that did not help clarify it. 

Mr. Mehan. Let me with great temerity go this far. From an 
EPA perspective, our inclination would be to follow ecology and hy- 
drology as far as the law will allow us. In other words, look at 
things on a watershed basis. However, it is entirely possible that 
Congress intended to not go that far. So I think part of the dialog 
we are having is, to what extent legislative intent trumps ecology 
and hydrology. 

Senator Thomas. That is kind of what the court is supposed to 
do, isn’t it? 

Mr. Mehan. Well, there has been a lot of talk about uncertainty 
in our regulations. I think there is uncertainty in the law; there is 
uncertainty in the legal decisions by the Court. It was a five-four 
decision. We are seeing a whole raft of different opinions by the 
Circuit Courts and the District Courts. 

Senator Thomas. Do you work with court decisions based on 
what the number of judges were and how they voted? 

Mr. Mehan. No, but as one who practiced law for 15 years, as 
a practical matter you do wonder whether five-four decisions are 
going to have staying power. 

Senator Thomas. I understand, but here we are trying to solve 
a problem. Here we are, you are indicating that there is $1 billion 
worth of undone work. Instead of finding a solution, why you just 
kind of keep asking people what they want to do. It seems to me 
you have to come to the snubbing post and do something here pret- 
ty soon. That is what I hoped you maybe would have some sugges- 
tions here as to how we roll along. 

Thank you. 

Senator Crapo. Thank you. 

Senator Murkowski? 

OPENING STATEMENT OF HON. LISA MURKOWSKI, 

U.S. SENATOR FROM THE STATE OF ALASKA 

Senator Murkowski. Thank you. I appreciate the testimony this 
morning. 

We have more than our share of wetlands in Alaska, although 
we are happy to have them and are taking good care of them. But 
according to the U.S. Fish and Wildlife Service, Alaska has more 
wetlands than the remainder of the U.S. combined; over 174 mil- 
lion acres of lands designated as wetlands which is more than 40 
percent of the State of Alaska. So in other words, we have more 
wetlands in Alaska than the entire State of Texas. 

It is huge. And we have some pretty interesting wetlands. As you 
probably know, up in the North Slope we have ice lenses, which is 
permafrost where the water has melted. These are basically pot- 
holes all over; 80 percent of the 20 million acres in Alaska’s North 
Slope are classified as wetlands. They are certainly not navigable; 
you can’t put a boat in them. 
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In the southern part of the State we have another issue. We have 
mountaintops where we have areas of muskeg where there are lit- 
tle lakes all over; absolutely impossible to get to; absolutely impos- 
sible to, if you are talking about navigability, having an implied po- 
tential to be used in interstate commerce, it does not exist up 
there. So our wetlands I think are very distinct and unique. 

Mr. Dunlop. I cannot address that specifically. I would have to 
inquire of the Alaska Division and to the Corps regulatory people 
to get a precise answer for you. Senator. 

Senator Murkowski. How would the Corps view the example of 
up in the North Slope where you have these potholes, or the 
muskeggy lakes up in the tops of the mountains in Southeastern 
Alaska? How would the Corps view these, when we are talking 
about isolated or non-isolated waters? 

Mr. Dunlop. Well, of course the direction that we have now from 
the Supreme Court is to follow the guidance that they have given 
us, that lands that we cannot use the Migratory Bird Rule; lands 
that don’t involve interstate commerce or foreign commerce would 
not be involved. That is the first of the four elements that we have 
that the Corps uses in determining jurisdiction. 

Senator Murkowski. So what you are saying, then, is that the 
State would have jurisdiction? 

Mr. Dunlop. Well, I am not informed of that. Senator. I would 
have to inquire further and find out. I do not know the specifics 
of how the guidance is being carried out in each of the Divisions 
of the Corps. 

Senator Murkowski. Wouldn’t the guidance be the same within 
the Divisions of the Corps? I would think that the Corps would 
treat the States in the same way. 

Mr. Dunlop. Yes, the guidance is general. That is right. What 
we are trying to achieve is indeed this consistency of approach 
throughout the United States where it is appropriate. Given the 
fact, of course, as you are indicating in your question, that in the 
natural system there are always siting situations in specific cir- 
cumstances. There never will be a complete set of consistency that 
one cookie cutter size fits all for everywhere in America. There just 
cannot be because the resources are too dynamic. 

Senator Murkowski. We appreciate that there can’t be a perfect 
standard, but we have to get some legal definition to identify the 
non-navigable waters. Recognizing that we don’t have that set defi- 
nition, is there some guidance that is coming out of the Depart- 
ment of Justice that you are providing to either EPA or to the 
Corps? 

Mr. Sansonetti. No. What we supply them with is advice on 
what they come out with as to what should be guidance. So we 
were involved primarily in an advisory role leading up to the 
ANPRM that they issued, which also included an addendum that 
was dated January 19 or something like that of this year, that is 
the latest guidance. So there is a relatively new guidance issued by 
the Corps and the EPA as of January of this year. As I understand 
it, the Corps is trying to implement that guidance in each of the 
regions of the country. 

Senator Murkowski. So we are no more specific than just advi- 
sory at this point in time? 
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Mr. Sansonetti. That is correct. 

Senator Murkowski. Mr. Mehan, as far as jurisdiction over the 
isolated non-navigable waters, in the view of EPA do you feel that 
the States are capable of exercising the authority over these waters 
in a manner that protects the environment? 

Mr. Mehan. Certainly, my adopted State of Michigan is, because 
it is one of the two States that assumed that 404 Program, as well 
as having its own State program. Other States are, because of 
whatever reasons — economic, policy, political judgments — are not 
inclined to do that, but all States have the inherent authority to 
do it if they are so disposed and their political process warrants 
that undertaking. 

Senator Murkowski. Mr. Dunlop, I will go back to you, then, for 
a second. As I have indicated, the State of Alaska has more than 
its share of wetlands. What percentage of the Corps budget for wet- 
land permitting supports the activities in Alaska? Is it propor- 
tionate to the amount of wetlands that we have? 

Mr. Dunlop. Gosh, Senator, that is a good question. Maybe I will 
ask my Corps regulatory people if they would have any idea about 
that. 

[Confers with staff] 

The budget that the Corps has is by workload, rather than par- 
ticular acreage of wetlands. 

Senator Murkowski. Thank you, Mr. Chairman. 

Senator Crapo. Thank you. 

Senator Clinton? 

OPENING STATEMENT OF HON. HILLARY RODHAM CLINTON, 
U.S. SENATOR FROM THE STATE OF NEW YORK 

Senator Clinton. Thank you for calling this important hearing. 
I wanted to follow-up on some of the lines of questioning from both 
Senator Inhofe and Senator Murkowski because I think that there 
is, in addition to the general concern about not having adequate 
guidance, questions being raised about the appropriate role of State 
regulation and Federal regulation going forward. 

In its comments on the ANPRM, the New York State Depart- 
ment of Environmental Conservation makes the point that strong 
nationwide protection ensures that upstream States cannot export 
pollutants to downstream communities. That is a very big issue for 
us in New York because the water quality of several of our essen- 
tial water resources depends on the actions of other neighboring 
States. We border Lakes Erie and Ontario, Champlain, which I am 
proud to share with my colleague Senator Jeffords, the Niagara 
and Allegheny Rivers, Long Island Sound, the New York-New Jer- 
sey harbor. 

Therefore, it is not just a question of what we can do on our own; 
what kind of regulations we can pass and enforce in New York. I 
appreciate Mr. Mehan’s comment that EPA would prefer to follow 
ecology and hydrology as far as possible because, of course, we 
know that that affecte the entire water quality across our country. 

So let me ask both Assistant Administrator Mehan and Deputy 
Assistant Secretary Dunlop, as you go forward in trying to provide 
clarification, how do you expect to create circumstances in which 
there will be protection for ecology and hydrology across State 
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lines? And what ability or recourse would downstream States have 
to ensure that they are not left cleaning up the pollution of their 
upstream neighbors? Because although obviously we know States 
have a right to protect waters under federalism, even non-navi- 
gable waters, isolated waters, intermittent streams affect the entire 
hydrology, which in turn affects those beyond the borders of the 
States in which the waters are located. 

So how do you see going forward we are going to provide that 
kind of protection for systems that go across State lines? 

Mr. Mehan. Senator, I take your question to really encompass 
the broader aspects of the Clean Water Act, not just the 404 Pro- 
gram. I can tell you that we very much already do everything we 
can with the authority we have to think broader, think interstate, 
think ecologically on watersheds. I think of the Great Lakes Initia- 
tive which was a major regulatory effort that I was involved in as 
a State official, now implementing as a Federal official, to regulate 
persistent biotoxics for the whole Great Lakes system because 
these persistent toxics will affect the whole system. 

In the new CAFO rule that we recently promulgated, con- 
centrated animal feeding operation, we allow provision there to 
allow a regional office on an interstate water where the water qual- 
ity standards are impaired to address the question of whether an 
AFO should be designated a CAFO and therefore come within the 
permitting system. When we set water quality standards, we gen- 
erally look at, and this is a controversial area, what the down- 
stream State is and how protected that is relative to the upstream 
State. Sometimes we try to do that through a collaborative consen- 
sual process. We are trying to work through that on the Arkansas- 
Oklahoma dispute right now. 

So we have many authorities in many areas where we try to 
carry out, imperfect although it be, a broader watershed approach. 
That is why I said in my opening remarks that the issue of 
SWANCC goes beyond 404 for us; that it is a broader issue and we 
need to look at it in the context of water quality standards, of per- 
mitting, of oil spill protection, et cetera. 

Senator Clinton. I very much appreciate that, Mr. Mehan, be- 
cause I think that all authorities will be impacted. We are acting 
as though the SWANCC decision and 404 are themselves isolated 
provisions that have no larger impact. Of course, we know that not 
to be the case. So I very much am pleased to hear what you said 
about ecology and hydrology, and the impact across State lines of 
a lot of these decisions. 

Let me just go on to a related question, because it is one that 
I am also very concerned about. It is more intra-State, but it has 
the same kind of long-lasting impact. We currently, as you know, 
in New York City have nine million residents in the city and the 
surrounding suburbs, about half the population of the entire State, 
who rely on the New York City watershed as the source of their 
drinking water. The Cat-Del system which supplies about 90 per- 
cent of New York City’s water supply meets the filtration avoidance 
criteria of EPA’s surface water treatment rule, and therefore the 
city was able to demonstrate the source water was adequately pro- 
tected, would remain so, and as a result EPA has issued a filtration 
avoidance determination for the watershed. 
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Now, the New York City Department of Environmental Protec- 
tion estimates that over 3,700 acres of vegetated wetlands and 
ponds, 15 percent of those in the New York City watershed, could 
be affected by the proposals suggested by the Administration’s 
ANPRM. Obviously, that is a very serious issues, as are the fact 
that we have over 60 wastewater treatment plants that discharge 
into the intermittent streams in the watershed. Those treatment 
plants might no longer be required to operate under a Clean Water 
Act discharge permit if the Administration makes the contemplated 
changes to the Clean Water Act that are at least suggested in the 
proposed rule. 

So I am looking for assurance from both EPA and the Corps that 
the residents of New York City and our surrounding communities 
that now could drink this relatively pure water from our watershed 
will not be in danger by removing these waters from the Clean 
Water Act’s jurisdiction or adversely affected under any rule- 
making put forward by the Administration. 

Mr. Mehan and then Mr. Dunlop. 

Mr. Mehan. Senator, if I might just demur a bit from your char- 
acterization of the ANPRM, there was not a signal there to do any 
particular substantive rulemaking. I think it was an invitation for 
a dialog so we could try to explore collectively with the broader 
community what did SWANCC mean and what were its impacts. 
So again, as I said in my opening remarks, we have no pre-judged 
or pre-ordained an outcome here. 

I can tell you that again we want to look at the comments, and 
look at the State of New York’s in particular, along with our other 
State partners. Again, there may be some legitimate confusion here 
that we can clarify through guidance. It may be that if there is a 
hydrologic connection that people do not realize through ground- 
water that you really, again, we have to come to some under- 
standing on this. Some of these things we might be able to come 
to an agreement without a rulemaking; some things may be pre- 
senting more daunting prospects. 

It is hard for me to give you a definitive answer, partly as a mid- 
westerner my New York geography is somewhat deficient, much 
less understanding the hydrology there, but we intend to look at 
it to the extent that the law allows us to assure the fullest protec- 
tion under the Clean Water Act and the Safe Drinking Water Act 
for what is literally a wonderful program in New York with that 
filtration avoidance effort. 

Senator Clinton. We would be glad to have you come visit. I 
would love to show you. 

Mr. Mehan. I look forward to that. 

Senator Clinton. Thank you, Mr. Mehan. 

Mr. Dunlop. Yes, ma’am, from the perspective of the Army and 
the Corps of Engineers, of course our jurisdiction does not go 
broadly, as Mr. Mehan was discussing and as you have been elabo- 
rating about your concerns and interests there. It goes more spe- 
cifically to the dredge and fill issues that result. And of course, as 
I have described earlier, our whole program, the whole 404 regu- 
latory program is designed to fulfill the aspirations of the Clean 
Water Act to make sure that if any impact is made, that there is 
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mitigation so that the functionalities that exist are not impaired 
and all the rest. 

So we would certainly be in that same perspective about the wa- 
tershed concerns that you have expressed, to make sure that if 
there is any impact from any development or any persons or gov- 
ernment’s use of their property, that it would be adequately miti- 
gated. 

Senator Clinton. Thank you. 

Senator Crapo. Senator Jeffords, did you have a comment? 

Senator Jeffords. In the interests of clarifying my comments re- 
lating to the recent EPA reports on Clean Water Act enforcement, 
I ask unanimous consent that the full reports be submitted and be 
made a part of the record. 

Senator Crapo. Without objection, so ordered. 

[The referenced documents follows:] 
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UNITED STATES ENVIRON KENTAL PROTECTION AGENCY 

WASHINGTON, D.C. ac-lKi 


OPnCE OF 
INSPECTOR i3ENSR«. 


May 20, 2003 

MEMORANDUM 

SUBJECT: EPA Should Take Fujrther Steps to Address Funding Shortfalls and 

Time Slippages in Pcnnit Compliance System. Modernization Bffoit 
Memorandum Report No. 2n03-M-OOOOl4 

FROM: Dan Engelbej^ Ist 

Director for Program Evaluaticn, Water Issues 

TO: John Peter Suarez 

Assistant Administrator for En&rceraent and Compliance Assurance 

This is our final report on the subject review conducted by the Office of Inspector General (OIC) 
of the U.S. Environmental Protection Agency (EPA). This memorandum report contains find-in ga 
that describe the problems the OIG has identified and corrective actions the OIG recommends. 
Due to your failure to sufricientiy respond to the draft report, the final report we are sending is 
unchanged from the draft Changes that have occurred since then (specifically, a worsenii^ of 
the fiscal situatioji) are addressed in a separate section at the end of the report. This report 
represents the opinion of the OIG, and the findings contained in fids report do not necessarily 
represent the final EPA position. Final determinations on matters in this report will be made by 
EPA managers in accordance with established resolution procedures. 

This memorandum report notes significant risks that we liave identified regarding your 
long-standing program to modernize the Permit Con^liance System (PCS). It is essential that 
this system, used by the EPA and many States to administer permits for water discharges and 
ensure eofoicemtint, be modernized. However, the modernization program is fadng a large cost 
escalation and a consequent funding shortfall and slippage in time frames. In addition, 
consideration is beit^ given to reducing the intended functionality of the system to save money. 
As a result, fije fdruie viability of PCS may be endangered. 

Purpose 

The OIG issued an audit report m August 2001, State EAforoemtnt of Clean Water Act 
Disekarxes Can Be More Effective (Report No, 2001 -P-000 13), that identified weaknesses in the 
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PCS modernization effort. We made recoinmendations Luid suggestions in that report to 
improve the modernization effort, and the Office of Enforcement and Compliance Assurance 
(OHC A) generally agreed with them. Among other Ihings, we suggested that OECA complete a 
systems requirements document, cost benefit analysi.s, s^^stem chalter^ and system management 
plan. 

Subsequent to our August 2001 report, w'^e have been mouitoring the progress of the PCS 
modernization projeeU to help ensure it ultimately mccis user needs. The purpose of this 
memorandum is to bring to yoiu- attention our concerns regarding ftinding shortfalls, timeframe 
slippages, and UECA’s failure to complete needed planning documents that might have 
improved tnanagcmcni decisions for this project, 

Background 


HPA uses PCS, a national data system, to support tlie National Pollutant Discharge Elimination 
System (NPDES) program. PCS, which is managed by OECA, is a critical iiifonTiation system 
foi EPA's Office of Waier. PCS trucks NPDES permit issuance, pcnuic limits, self monitoring 
data, and enforcement and inspection activity for more than 64,000 facilities regulated under the 
Clean Water Ad, Eighteen States currently use PCS as their major system for managing the 
N PDliS program and two additional States have expressed an interest in using the modernized 
system. 

There have been fimdamcnial changes to the NPDES program since the current system was 
developed in 1982, including new categories of dischargers for storm water, pretreatinent, and 
concentrated animal feeding operations, As a result, tlie Office of Water is planning to bring large 
numbers of additional facilities into NPDES, wdth a consequent need to dr^atically expand the 
capabilities ofPCS, The Office of Water also envisions that PCS will play a central role in 
managing its program of watershed-based source controls. 

PCS had its Iasi major revision in 1982, It has been identified as an Agency weakness since 1999. 
Reasons include its reported unreliability due to missuig data and data quality pniWems. 
Moreover, compliance data from hundreds of thousands of smaller dischargers arc not captured 
by the system. 

To improve PCS’s case of use, as well as allow it to catch up to regulatory changes that have 
taken place since it was last revised more than 20 years ago, EP A is in the process of inodcmizing 
PCS through a contract with a major consulting company. We noted in our August 2001 report 
that the estimaled cost for the entire PCS modernization at that time w'as $12 million to Si4 
million, The effort started in 1997 and is in the detailed design phase. This phase, which is 
currently planned to be completed in May -2003/ is the third of six phases in the mo(toiizatiein 
project as show'n in the following chart, The detailed design develops the technical 


’'I'heesHniariri ciinif>leT.i«w date tiir flecAileit riesign hast been extjjnrifid tn Septemher 10. Sfti^ 
“Developments Since Tssnance of Draft Report” on page 9 Ibrinai'e details. 
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specifications for the system, and includes developing standards, creating the physical data 
model, and developing ilew charts and screen mock-ups. Detailed design will be followed by the 
system development phase when «X5ntractors will construct the data model and build and test the 
application software. These two phases are the most icsource intensive. After several delays, 
implementation of the modernized ?CS is now planned by the end of fiscal year 2005.^ 


OperatoTW i Waintenance 1 Cor.copt Oafiivton 

(I.B. AcinhiMrfitiQn & Enhanoemant} O**' Reoonn#da#nc») 


5, Syslem implemanatlon ^ 
<1.0. inolal a Accoplartca) 


System 

Lifecycle 

Phases 


♦ 


2. General Design 
(l.e. Requlrsmants Analytic) 


4, System Development Detailed Design 

il,o. PrcQtwnmlng) (i-e technical SpaoiflcBlions) 


Seuixe: NPDES Reqeiretnents Doenmenf, OECa 


Scope and Methodology 

Findings from DIG ’ s August 20<) I report led to a decision to conduct a followup review of the 
PCS modernization effort" 3 project planning and project and contract management However, in 
May 2002, based on a request by OECA, we agreed to monitor the progress of the PCS 
modernization process ratlur than conduct a full review. OECA officials had expressed concerns 
about their tight time schedule. We reserved the option to conduct a full review should we 
identity material concerns or recognize a situation where die project is in jeopardy. 

Our participation consisted of having a reprasentative of our office attend meetings of the PCS 
Steering Committee and PCS Executive Council, and provide advice. The PCS Steering 
Committee , composed of branch chiefs or equivalent from EP A Headquarttis and regions as well 
as from States, reviewed the data requirements work groups’ recommendations on what data 
elements were necessary for effectively manag:ing the NPDES program. The Executive Council, 


^fhe implennentFilioifi elate Itan now heej> egtimated to he September 30, 2006. See "Developirentst Sinoc 
Issiiaitcs of Drafi Report’* on page 9 for more detailiq. 
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OECA has bcver^ planned approaches for addressing the ahonfaU^ including: 

Requesting Additional Funds: OECA plans on funding some of the shortfall from the 
Agency's System Modernization Fund. As of February 12, 200."?, tbeae funds had not 
been distributed for fiscal 2003. The funding shorlthll is over half the amount available 
from the ftmd. Members of the council said it wa5 unlikely PCS would receive enough to 
fully fund tlie piojeci. Tlierefore, the funding level from the fluid is uncertain. This is the 
last year for the fund.^ 

Assessing Software Development Costs: OECA plans on conducting a cost assessment 
on software development when the detailed design phase is completed in May 2003 to 
ensure those increased costs are reasonable. We agree such an assessment should be 
conducted, as well as cost estimates for other phases of tlie project, such as the remainder 
of the system development phase and the implementation phase. It is important to 
conduct a cost assessment for the remainder of the project because we believe it is likely 
that those costs will rise in the future as they have for fiscal 2003 , Accurate cost estimates 
are needed to signal EPA management of the magnitude of the resources needed as well, 
so they can make know'ledgeable decisions about funding. 

Considering Cost Reductions: Although it has not made any decisions, OECA has 
offered several options tor reducing costs, including: 

• Eliminating some of the new system’s functionality, 

• Not moving all historical data from the legacy (current) system to the modernized one. 

» Using other contractors to perform some of the work. 

We have concerns about reducing the functionality of the modernized system and continue to 
believe OECA should develop a plan to fully fund the system. Before any functionality, 
including transfcTring all liistorical data, is eliminated, OECA needs to ensure user needs arc still 
being met. This includes information from aU of 
the point sources in a watershed. InformatioE from 
sources not included in the current system, such as 
Storm water, concentrated animal feeding 
operations, and biosolids, is needed. The major 
changes in what is reported in the modemized PCS 
are ftx«Q these areas, and if any of tlie.^e areas are 
not included user needs may not be met. If these 
new areas arc not included in the modernized 
sysusm, information for hundreds of thousands of permittees will not be included. OECA needs 
to be very careful before diminating these areas. Exercising die cost reduction options may 
result in a new system that fails to address the basic system requirements that OECA arrived at 


"EPA and the states be/rei/e tfist the engine} user 
/eeuiremenis that were the bests efihe PCS 
/raeo reconsideratm in Ughi of fundamental 
changes to the NPDES program. " 

•OECAa fiscal 2002 Inteqiity Act Psport 


''EPA (Jutributed ‘he fiscal 2003 Sygiem Moderaizaiion Fuad subsequent u> ebe issuance of the draft report, 
See' DcvclopQicQU* Sines l$»Uuuc.% of Draft Report” on page 9 forcnvTC dcUiJs. 
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tluough consultation with stakeholders. Therefore, before OECA decides to reduce the 
fonctionality ot'the modernized PCS, it is important that O^CA consider the views of the 
stakeholders. Also, using other contractoi-s for portions of the work could increase the risk of 
further delay in iinplementation without providing any assurance that it will significantly reduce 
costs. 

PCS fmptomentation Date Sfips 

In addition to the recent cost increases, the PCS implementation date has slipped by about 2 
years. OECA’s Integrity Act Annual Assurance Letters for fiscal 2000 and 2001 both indicated 
the implementation date for the modernized PCS was the fourth quarter of fiscal 2003. OECA’s 
fiscal 2002 Assurance Letter changed the impkmenLation dale to tiie first quarter of fiscal 2005, 
and it is clear based on recent developments that even this dale will not be made. OECA officials 
most recently said they are planning to implement the system sometime in 2005.'^ 

OECA needs to determine an implemeniaiion date tliat can be met. The goal should include tune 
to complete cost asses-sments, OECA sliould determine different implementation dates for 
different funding levels, so the officials wiio make the funding decisions know the effect their 
decisions will have on completing the system. 

Required Documents Not Completed and Contain Inaccurate Information 

Our third concern is that OECA has directed insufficient attention to conducting accurate and 
timely planning and analysis for this project, OECA has not completed ccixain required planning 
documents whose preparation might have improved the management of the program. Further, 
arothoT documftit appears to present significantly inaccurate infonnation. 

In our August 2001 audit, wc noted that a cost benefit analysis, systern charter, and system 
management plan for the PCS modernization project had nol been prepared, These docunieols 
aie used lu help managers make informed plaiuung and funding decisions, and are importani 
elements of quality control for large system acquisition projects, although we cannot say for 
certain that completion of these documents would have prevented the fundijig shortfalls and 
delays noted. Tn its response to our August 2001 audit, OECA agreed to complete these 
documents. Howcv'cr, more than 1 , 5 years after we completed our audit, OECA has prepared 
only one of three missing documents - the co.st-benefit analysis. 

In our prior report, we had identified the Ibllowmg as not being completed: 

System Charter and System Management Plan: Although the modernized system was 
estimated to cost more than $ 10 million, the required system charter and system 
managenieiil plan decision papers had not been prepared or approved, EPA’s Information 


^ Hit; iinpl(nTicni,aLioa dale ha^ been csdiiuacd to be September 30, 2006. See ''De^‘clopIncRts Since Issuance 
of Draft Reporr on pngs C for more details. 
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Resources Management Policy indicates the system charter should have been developed 
during project initiation, and it should have idendtiedlite cycle cost estimates and 
appropriate manageroenl lc\'els for approval of decision papers. Further, the decision 
paper for the system management plan should have been produced at the conclusion of 
the analysis stage and subsequently updated. The system charter becomes a part of the 
system management plan. The system management plan includes the items in the system 
charter and also includes such items as an acquisition strategy, cost-benefit analysis of the 
technical alternatives, and Che system’s architecture. OECA had indicated it would 
establish and approve a system management plan by December 2001, but sUU has not 
done so. 

Cost-Benefit Analysis: The detailed design phase for PCS system modernization had 
begun without the life cycle cost-bcnetlt analysis required by Office of Management and 
Budget Circulars No. A- II andA-130, Such, an analysis is necessary to identic the most 
cost-cffcctivc solution for the new system and expected benefits. OECA had indicated it 
would complete the analysis by September 2001. OECA completed the cost-benefit 
analysis almost a year later^ in August 2002. Although we did not conduct a thorough 
review of the analysts, our brief review suggests that this important analysis greatly 
understated the costs to finish the projcci. [Againy the proprietary nature of (he current 
cost estimate means that w are unable to report on the specific amount of the increase 
in cost.] Specifically, we noted: 

• In September 2002, 1 month after the analysis was completed, OECA developed an 
internal cost estimate / 7/ perc&ni higher than had been published in the analysis. 

* In Novenfoer 2002, 2 months later, OECA prepared another internal cost estimate that 
projected costs to increase even more. This cost estimate, 3 months after the August 
estimate, was 255 percent higher than that contained in Lhc cost-bencJil analysis. 

Performing ihe analysis utilizii^ the November 2002 cost data as an input would have 
resulted in a very different cost-benefit ratio. As a result, inaccurate information was 
provided to Agency managers and made available to the public, which may have delayed 
the enhanced attention and management assistance needed for this project. 

Conclusion 


Witliout a modernized PCS, EPA’s Office of 
Water cannot effectively manage its Clean Water 
NPDES program. Having a modernized system 
is vital for EPA to effectively manage NPDCS 
permitimg and enforcement under current 
requirements. The current system is incomplete, 
obsolete, and difficult to use. The glaring 
weaknesses in the current PCS system have 
created a presumption m EPA that it 


"We iGird ourseiVBb' in the Age of Ptformetkif} w^h a 
dearif) of essential, scientifically ife^sJb/e data and 
infcmatkjntomanageourprograms. It/simperat'i/e 
that we close these infoimation gaps as quickly as 
possible: ihey may lead to matket and rggdatory 
failureSr thwart our ability to document progress, and 
IM our ability to effectively target our scarce 
resources.'’ 

•Office of Waters Fiscal 2004 Pitorities for Regions 
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be modernized. We agree with EPA's view of tlie irriponajice of this project, and believe delaying 
the project’s rollout or reducing its ftinclionality will hamper EPA’s ability to achieve ils goal of 
managing pollution sources on a watershed basis. The growth, variety, and complexity of die 
regulated community has greatly outstripped the system’s capabilities. 

However, costs are dramatically escalating, and timeframes repeatedly pushed bade, in part due to 
the failure to adequately plan, prepare, and manage the work. The criliciil role of the modernized 
PCS system does not make project management iinimporumt, On the contrary, management risks 
may be greater when a project is perceived as being vital. For tliis reason, it is imperative that EPA 
immediately conduct necessary analyses and develop realistic estimates of funding and schedules 
in order to place this project on a secure tooting. 

Recommendations 

We rccommi^d that tlic Assistant Administrator for Enforcement and Compliance Assurance: 

1. Develop a realistic cost cslimate and cost- benefit analysis that includes all of the projected 
costs for PCS modernization and develop a plan for ftilly funding PCS within 30 days of 
the date of this report 

2. Consult with the PCS Steering Committee before eliminating any functionality of 
modernized PCS and conduct a cost- benefit analysis to deteimine what is lost, what is still 
gained through the modernized system, and whether the modernization effort still meets 
the needs of the users and is w orthw'hile to continue. 

3. Develop realistic implemeniaiion dates for dilTereni funding levels within 30 days of the 
date of this report. 

4. Complete the system management plan within 3Cl days of the date of this report., 

Agency Comments 

Wc received an interim response to our draft rqjon from OECA. In its response, OECA did not 
respond directly to our recommendations, but indicated it is beginning to take steps that it believes 
will begin to address our concerns. OECA staled that it did not have lime to fully respond to our 
draft report, since it is focusing ils efforts on completing the draft PCS Modernization Detail 
Design Docoinent by the end of May 2003. After that, OECA said it will fully respond to our 
report. OECA stated it has started addressing our recommendations, and provided three examples 
of how it has started to address Ihe funding shortfall. 

OECA’s fill! comments are in Appendix A, 
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Developments Since Issuance of Draft Report 


We are adding this section of the report beeause actions have taken place since we issued the draft 
report. OEC A did noi addrosii them in its interim response £ind we are not waiting for ita final 
response to issue (he report. 

HPA has distributed the fiscal 2003 System Modernization Kund. and OECA received significantly 
less from the fund than anticipated. There was also a significant decrease in fiscal 2003 OECA 
funding. OECA had hoped that the distribulion from the fund would have significaaitly decTea^ed 
(he 40 percent funding shortfall discussed in the draft report. Instead, it only decreased the 
shortfall to 33 percent. 

A large portion of the planned funding is in EPA’s fiscal 2004 budget thiU: was submitted to 
Congress but haj* not been approved. If it is not approved, OECA^s funding shortfall increases to 
62 percent from the 33 percent shortfall discussed in the previous paragraph. 

OECA is developing plana to request funds from tlie fiscal 2005 budget to fund much of the 
shortfall. If the funding is approved, the new date for implementing the rnodernized system will 
slip one additionai year to September 30, 2006. This is 3 years after the origiiial implementation 
date. 

Also, tlie detailed design completion date has slipped from May 31, 2003, to September 30, 2003, 
a ftill 2 years after what OECA reported in its fisc«tl 2000 Integrity Act Annual Assurance Letter. 

Required Actions 

Tn accordance with EPA Manual 2750, you are required to provide a written response to this 
report within ^0 calendar days of the date of this report. You should include a corrective actions 
plan for agreed upon actions, including iiulcslonc dates. We have no objections to the fiulhur 
release of this report to the public. For your convenience, this report will he available at 
h.ttp://ww\v.epa.gov/oig/eroom.hTm. 

Tfyou or your staff have any questions, please call me at (202) 566-0S30, or Dan Cox, Project 
Manager, at (016) 40S-6502, 
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Agency’s Response 


Appendix A 



UNfTED STATES EIWIROMMENTAL FROTECTIOM AGENCY 
WASHINGTON, D C. 20460 


May 8, 2003 

CFFICJs Of 
E>IFORC£ME?>JTAiVJD 
COUPH.IANCE ASStRANCI; 


MEMORANDUM 


SUBJECT: ERA Should Take Further Steps to Address Funding Shortfalls and Time Slippages 

in Permit Compliance System Modernization EffiMt 
DRAFT: Memonmdiim Repon No. 2O03-M-00O0XX 

FROM: Phyllis P. Harris 

Principal Deputy Assistant Adminisiniior 

TO: Dan Engelberg 

Drreclor for Program Evaluation, Water Issues 
OfTico of the Inspector General 

We arc working to respond to your April 2, 2003 draft memorandurn report titled, ‘^EPA 
Should T^e Further Steps to Address Funding Shortfalls and Time Slippages in Permit 
Compliance System Modernization Elfort'* Youi office identified three issues of concern 
regarding PCS modernization and provided four recommendations tor addressing those concerns. 
We miend to fully respond ix> your draft report, but at this lime we are focusing our clforts on 
completing the draft PCS Modernization Detail Design Document. As you know, the critical path 
for the PCS modernization effort is to complete the draft Design Documetil by the end o f May 
2003 . If wc took the loie now to fully respond to your draft report, we would endanger our ability 
!o deliver the E)etail Design. 

We have startc d to addreas your recommendations. For example, we are developing revised 
scenarios for implementing a modernized PCS within certain time frames based on different 
funding levels We are also reviewing vdieiher the modernized PCS could be phased in over 
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time, perhaps with, two versions, and how this could be done with regards to futiotionalily, 
iiohedules arid budget, Id addition, we are developing plans for obtaining tlic necessary fiinding, 
including developing OEC A s FY2005 Integrated Compliance Itiforniaiion System (ICIS) Capital 
Planning and Investment Control (CPIC) proposal (includes PCS modernization). 

We anltcipatu providing a fiill response to your concerns and lecommendations by mid- June 
2003. This will allow staff who are now focused on completing the Design Document to finish 
that work and then focus on responding fully to your report. Please call me if you liave 
any questions or contact David Hindin, Acting Director, Enforcement Planning, Tai^eting and 
Data Division, at (202) 564-1300. 

cc; Michael StaJil, OECA.^OC 
Tim Hanlon. 0W/0\VM 
Mark Luttner, OEt/OlC 
David Hindin, OECA/OC 
Greg Marion, OECA/ARMSS 
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Headquarters Offices 

AssisUuil Adiniiiistiaioi' for Eiifoi cement and Compliance Assurance 
Assisvani Administrator for Water 
Comptroller (2731 A) 

Ageitcy Hollowiip Official (27 lOA) 

Agency Audit Followip Coordinator (2724A) 

Office ofEnforccmBiil and Compliance Assurance Audit Liaison (2201A) 

Associate Administratcr for Congrcssicnal and Inlergovemmental Relations (13t)lA) 
Associate Administrator for Communications, Ediicatiou, and Media Relations ( 1 1 0 1 A^ 

Office of Inspector General 


Inspeelor General 
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2/20/03 


FINAL February 2003 

A Pilot for Performance Analy&js <ff Selected Components of ilie 
National Enforcement and Compliance Assurance Program 


This report pro\ides the results of a pilot OECA Performance Analysis foensing on the NPDES 
(National Pollutant Discharge Elimination System) “majors”^ tmiverse, a component of the 
national enforcemcm and compliance assurance program, This report was prepared by an ad*hoc 
team under the direction of the OECA Perfonnance Boar J ar.d uses the perfonnance-based 
cuesiions from the OECA ‘'Blue Book.” 

Workgroup recommendations are in bold type throughout the document, and listed at the 
end of the document. 

Background 

The Office of Enforcement and Compliance Assurance (OECA) has begun to implement 
performance-based management^ involving the analysis and 'use of performance information to 
improve program management and support decision making. There have been several 
significant accomplishments to date, including tw'o that relate directly to this analysis. The first 
is die establishment of the OECA Performance Board. The Board is charged with developing 
and implementiTig a pcrformancc-bascd management approach for the national enforcement and 
compliance assurance program. The Board developed a template for analyzing the performance 
of selected ccmponeTits of the national enforcement and compliance assurance program, and is 
overseeing this pilot analysis. 

The second accomplishment is the development of Using Performance Measurement Data as a 
Management Tool (Office of Compliance, OECA, June 10, 2002) - referred to as the “Blue 
Book.” The Blue Book provides a fmnework for an annual comprehensive analysis of the 
national enforcemcm and compliance assurance program, which goes beyond the numbers, 
based on an in-depih evaluation of data, investigation into the stor>' behind the data and focu=?ed 
discussions with headquarters, regional and state experts, It is organized around six key 
performance-based questions. This pilot analysis addresses the four blue book questions for 
which data exist for NPDES majors (see questions below). 

There are three reasons why the NPDE-S majors universe was chosen as the first pilot for the 
performance analysis. First, OECA has more enforcement data for NPDES majors than for other 
programs, ^universes. Second, majors represent a very high percent of overall NPDES permitted 


^ TheNi^UHS “majors” universe is composed of municipal, industrial, and federal facilities 
permitted to discharge waste w'ater directly to surface waters, and are identified by EPA as 
“major” dischargers based on desi^ flow' or a qualifying permit rating score. Identification as a 
major triggers certain Agency requirements, including: 1 ) entry of detailed permit, compliance, 
and enforcement data into the Permit Compliance System (PCS) database (w’hich provides direct 
monitoring data and automatic violation detection); 2) inclusion in the universe of major 
facilities whose effluent and reporting violations can result in a designation of significant non- 
compliance (SNC); and 3) regular reporting and tracking of any reportable non-compliance via 
the quarterly non-compliance report (QNCR). 
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direct discharge releases. Third, data from other ongoing efforts indicate that there are 
noncompliance issues. 

Purpose 

The purpose of this analysis is to provide senior managers of the enforcement and compliance 
assurance program with a tool for managing the NPDES majors program based on perfotmance 
data. The analysis is intended to address key questions and highlight major issues about (he 
NPDES majors program. The developmeiit of future analyses on other program areas over time 
will provide a broader perspective on the significance of the NPDES majors' noncompliance and 
resultina contribution to environmental degradation. Such a perspective can inform and support 
management decisions on major issues such as the redirection of resources across programs. 
Individual program analyses such as this one, however, are more likely to generate focused 
management discussions within the individual program area such as specific dialogues with 
regional and slate partners on: whether or not increased enforcement or compliance assistance in 
certain parts of the regulated uuiveisc is warranted, how to improve data quality to better inform 
decisions concerning program direction, and exploration of the root causes of noncompiiance in 
particular regions or states. 

Scope 

This report presents an analysis of national, regional, and state enforcement and compliance 
assurance measurement data for NPDES majors. The analysis focuses largely on enforcement 
b activity because of the lack of measurement data for majors on compliance incentive s, 
i compliance assistance, capacity hnilriinf. responses tncitizen comn laints, ana outcomes from 
I compliance momlcrinK. Tlie enforcement data used in this analysis were pulled from EPA 
da^bases between May” and September 2002. 

This analysis addresses the following four areas of performance; 

1 . Contributing to the Goal of Protecting Human Health and the Environment Through 
Our Actions and Strategies 

2. Achieving Appropriate Levels of Compliance in Key Populations 

3. Achieving Appropriate Levels of Enforcement and Compliance Assurance .Activity in 
the Regulated Community 

4. Changing the Behavior of the Regulated Community in Ways That Lead to Improved 
Enviioiuncntal Performance 

Appendix A contains the compliance data used in the analysis. Appendix B contains the 
enforcement activity data used in the analysis, and Appendix C contains the environmental 
indicators data used in the analysis. Data used to support the analyses are summarized under 
each question. 

Limitations 

There are a number of reasons why an analysis of NPDES majors alone has limitations. Some of 
the limitations are explained below. 
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Limiled Definilions 


Significant parts of die NPDES regulated oniverse are not included in the majors definition. The 
guidance defining NPDES “major' and SNC for the NPDES program was developed over 10 
years ago and does not address a universe of discharging facilities that EPA presently has 
identified as its enforcement priority - wet weather ilows. Therefore, an analysis of NPDES 
majors docs not cover some of the most environmentally significant iicaconipliance components 
of ihe water program. 


Comparison to Other Programs 


For a variety oftecfanicr.l and rcguialory reasons, more data arc available forCtWA majors than 
for other programs (e.g. Clean Air and RCRA), EPA has extensive effluent monitoring 
information for NPDES major perminecs. Due to the amount and completeness of Ihe available 
data, KPDES majors are one of the few discrete regulated universes for which EP.A can calculate 



Data Onalitv and .Availahiritv 


Despite the fact that there are a lot of data for NPDES majors, data quantity and quality are still 
limiting factors. Limited data exist for NPDES majors for compliance incentives, assistance, or 
ontcomes from compliance monitoring. Data on outputs and outcomes from compliance 
incentives and assistance, and ontpuis Ifom compliance monitoring, are not broken out for 
NPDES majors, but are reported only by media and MO.A priority area. The w-orkgroup believes 
that data on these compliance activities for NPDES majors would improve our ability to analyse 
the performance of the program, but recognizes the associated reporting burden (o states. The 
work^uiip recommends that senior managers evaluate Ihe need for data on these 
compliance activities for NPDES majors given the resource implications for states. 

The data that we have for enforcement is relatively plentiful, but there are known problems with 
the data, and undoubtedly other unkrowTi problems. For example, states are not required to 
report some of the data that would be ideal for answering certain key questions (c.g. data on 
penalties, injunctive relief, and pounds of pollutants reduced). There is a commitmem through 
the PCS modernization effort for states to submit penalty data, but the effective date of this data 
system has been postponed. The workgroup recommends accelerating the schedule 
requiring that states submit pehaitv data to PCS. 

Additioi^iy, EPA has determined that there are particularly significant data entry problems in 
Wisconsin, Nevada, Hawaii, and Arizona. These states do not show enforcement action data in 
PCS. Data regarding inspections peifonned by California do not appear to be entered into PCS. 
More information on known data problems can be found on the ECHO website at the follow'ing 
URL: www.epa.gov/idea/echo 


Table 1 - State and Regional DMR Entry Rates for FY 2001 

Shaded boxes are regions and states with DMR entry rates below the national goal of 93%. 
Stales and percentages in bold are those below the national average (91%). 


Region 

Regtona] DMR Entry Rate 

States with DMR Entry Rate below 95% 

1 

98 9-4 


2 

98 % 
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Region 

Regiooul DMR Entry Rsitt 

States with DMR Entry Rate below 95% 

1 


DC - 72 % 

4 


AL-94% 

5 


OH - 92 % 
wt-siy. 

6 

01% 

NM ■ 93 % 

YX* 94% 

■ 

92% 

MO- 8S% 

NE- S5% 

E 

57% 

wy. 89 y» 

9 

45% 

A2- 47% CA-4t% 

HI - «7% j\V- 16% 

10 

52% 

AK - 93 % 

ID -78% 

Naticuiai 

91 % 



' Averages are based on State data only -teiTitories not Included. 

A recent audit of F^' 2001 data showed that 87% of the inspection information entered by EFA 
and the states to PCS is accurate. 

Data from 3" quarter 2002 showed a national permit limit entry rale of 9 1 %. Regional rates 
ranged from 90% - 98% for Regions ! - 8. Regions 9 and 10 had rates of 46% and 72% 
respectively. 

Compliance Acronyms and Definitions 
DMR - Discharge Monitoring Report 

eWA SNC - Clean Water Act Significant Noncompliance. Most SNC designations are based 
on an analysis of Discharge Monitoring Reports (DMRs) that facilities with NPDES permits are 
required to submit on a monthly basis. The compliance designation of a facility in the PCS 
database is done using a mathematical formula that takes into account the amount, duration, and 
frequency of discharges in comparison with permit levels. In some instances, facilifies may be 
manually designated as SNC, even if the PCS data system does not automatically designate them 
as such. Examples of events that could result in the manual generation of a SNC code for a 
fecility include', unauthorized discharges; failure to meet a construction deadline; feilure of a 
POTW to enforce its approved pretreatment jirogram; failure to meet a construction deadline; 
failure to file a DMR; filing a DMR more than 30 days late; or violating any judicial or 
administrative order. 

Repeat SNC - Facilities that are in SNC for two or more quarters in a two year period. 

Perpetaal SNC - Facilities that are in SNC for eight out of eight quarters in a two year period. 
Recidivist - Facilities that were previously in SNC that arc in SNC again within two years. 
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liNC - Reportable Nonconipllance 


♦ 1. Contributing to the Goal of Protecting Human Health and the Environment Through 
Our Actions and Strategics 

The analysis for fri primarily draws from the environmental indicators data from Appendix C. 
This analysis also utilises enforcement and compliance assurance activity data from. Appendix li. 
Regional and state breakdowns of the data in the summary table below can be found in the 
appendices, 

Summary of Data 


Table 2 - Summary of Envirunmental and Human Health Indicators 
Shaded boxes are levels or trends of concern, 


Indic^iorfi 

Coiumenis o« Levels FY 1?99- 
2001 

Treads FV 1999^2001 

"Ferceni of Er.f. Aciioo-s ibat Resuli 
in Ilcduaion, Elimination, or 
Treatment ofPollutants 

2?%. 35% and 46% 

17 percentage point incresss 

Effluent Violations foi Toxi: 
Parameters (FY 2001 ) 

14% are<25% exceeded 

35% are 20%.99% exceeded 

36% arc 100%-999% exceeded 

13% are>l,66(l% exceeded 

Trend daU not available. 

Effiuent Violations for 

Conventional Parameters (FY 

2001) 

...... . ..J 

25% are <25% exceeded 

43% are 20%-99% exceeded 

28% are 100%-999% exceeded 

5% are > 1 ,000% exceeded 

T/Cijd data not available. 

Percent of SNCs in 303(d) Listed 
Waters witli a Formal Action in last 

2 Years (FY 2001) 

23% 

(compared to 24 % in iioii-303(d) 
listed waters) 

Trend data not available. 


Percent of Repeat SNCs in 3Q3(d) 
Listed Waters with a Formal Action 
in last 2 Years (FY 200]) 

30% - 1 

(comiwed to 27 % in iion-3Q3(d) 
listed waters) 

Trtnd data not svaikble, | 

1 

Percent of Perpeoial SNCs in 

303(d) Listed Water.t with a Formal 
Action in last2- Years (FY 2001) 

38% 

(compared to 32 % in non-303(d) 
listed waters) 

Trend data not availabla. j 

i 


Percenl orEffluwpt Violations 25% Trend daui not available 

causing SNC (FY 200i) 


* These data ai^ feported t^o^etl>urthere is ho way to disdn^i sh which cases are for majors/ 
excqjt where a link can be made to a permit Dumber in PCS. A total of 364 cases were linked to 
a major permit number in PCS (out of 577 majors with enforcement actions). Therefore, diis 
data represents only a 63% of cases with poilutant reductions for 2001. Additionally, data quality 
is low iDecause of poor reporting. These data are not reliable for meaningful analysis. 

Analysis and Conclusions 

There is a lack of data available to determine how enforcement efforts quantitatively contribute 
the goal of protecting human health and the enviromnent. There is also a lack of data 
available to deteimine what relative quantitative impact violations at major facilities have on 
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huni?.ii healtli and the enviiomnent when compared \z) the KPDES wet weather priority areas. ' 
The guidance defining NPDES major and SNC for tlie NPDES program was developed over itn 
years ago and does not address the universe o-f discharging facilities that EPA presently has 

( identified as its enforccineni.priurity ^ wet vveather flows. Therefore, diis aiuOysis may not cover 
some of the most environmentally significant components of the water program, The 
workgroup recommends that the dennition of SNC for majors be revisited (as Phase II 
after the current SNC definition fur wet weather is complete.) 

To address this perfonriance area, \vc use data on outputs and outcomes from enforcement 
(comphance rates, pollutant reductions and permit exceedances) as surrogates for environmental 
and human health protection. The regulations which define compMancs and establish the limits 
are intended to be protective of human health and the environment, therefore wc believe that, 
enforcing them ensures the appropriate level ofprotsedon is achieved. We operate under the 
assumption that our snforcemem and compliance assurance activities have a positive impact on 
human health and the environment, and that more enforcement activity and increased 
compliance results in more environmental and human health protection. 

Cases Kesultinu in Keduction. Elimination and Treatment of Pollutants 

Data on the number and percent of enforcement actions that result in reduction, elimination and 
treatment. of pollutanis (pollutant reduction data) is an iinporiam tool for estimating the amount 
of pollution that will not be released into the environment due to enforcement actions. 


Pollutant leduction data are not' reported to EP.A by states. The .quality of data for pollutant 
reductions ft oin EPA actions has been gradually improving but continues to need improvement 
in accuracy, consistency, and completeness. Recent training efforts on pollutant reduction 
calculations is expected to have a positive impact on the quality and consistency of the data. FY 
2002 data show; an increase of 20 percentage points for the percentage of cases with pollutant 
reductions. This is likely due to increased reporting. 


Pollutant reduction data are reported to docket for all CWA enforcement cases and tlieie is no 
way to distinguish which cases involved majors except where a link can be made to a permit 
number in PCS. The Infonnation Utilization and Targeiing Branch was able to link 364 cases 
(or 63%) to a major Eicility pcnnil number in PCS. These data show that between 1999 ' 2001 
there w as a steady increase in the percentage of NPDBS enforcement actions against majors that 
result in pollutant reductions, eliminaiion, or treatment, from 29 % in 1999, to 35% in 2000 and 
46 % in 2001. Because these data represent only 63% of the universe of majors with an action, 
and because the data quality is questionable, it is difficult to draw conclusions. It ts likely that;^ 
^^dataqualityhasimprovedovertimeandthishascreaiedtheapparentupwacdtrend. T 


Pemiit Exceedances and.Eifiuent Violations 

\| fT)ata for 200 1 show that 49% of NPDES permit toxic effluent limit exceedances were greater 
iT than 100% over permitted levels, and 13% of exceedances were gyeaterthan 1,000% over 
permitted levels. Exceedances are higher for toxic pollutants than for conventional pollutants. 

'i Data for FY 2001 show dial 33% of conventional exceedances were greater than 100% over 
permitted levels, and 5% of conventional exceedances were greater than 1,000% over p;emiitted 
j ‘ I levels. Toxic water quality-based permit limits are often very stringent, increasing the likelihood 
1 of high exceedances. Some. EPA staff believe that some portion of the rriost extreme exceedances 
^may be, the result of un-achievable water quality based limiis, due to technological limitations or 
cost. While such limitations may be real, the workgrou p recognizes that the limits_are set to be 
protective of human health and the environment. The wofkgroapTecommends an OECA/OW 
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(Office of Water) dialogue on the ia^ue of un-achievable permit limits. 

In response to the data above, some regions suggested that some pollutants .such as copper and 
chlorine that have low limits are likely to drive the exceedance numbere. An examination of the 
loadings list shows that chlorine is the second largest contributor, copper (as CU) i.s the IT'" 
largest contributor, and copper (total recoverable) is the 16“' largest contributor. (The largest 
single contributor is total suspended solids, a conventional pollutant.) 

Ei'.fof cement in Th-ioriiv Watersheds 

Data show that we (EPA and states) are no more likeiv.lo take action at SNC facilities in 3f)3fd ) 
l isted waters than at facilities in iiun-303f?iTi?Lcd waters. W e are slightly (but not significantly) 
more likelj^o take action at repeat SNC and perpetual bM<J facilities in 303(d) listed waters - 
three and six percentage points higher than the national average for each, respectively. [NOTE: 
Repeat SNCs are facilities in SNC two out of eight quarters and perpetual SNCs are facilities in 
SNC eight out of eight quarters.] Thirty percent of repeat SNCs in 303(d) listed waters had an 
enforcement action in the last two years, compared to 27% in non-303(d) listed waters. Thirty 
eiaht percent of perpetual SNCs in 3Cl3(d) listed waters had an enforcement action in the last two 
years, compared to 32% in non-303(d) listed waters. 

There is no EPA policy or guidance which suggests that NPDES major facilities in 303(d) listed 
waters should be targeted. When the workgroup asked regions abotn targeting efforts, they 
overwhelmingly said that majors are not thought to be significant contributors to impairment and 
so majors in impaired waters, such as 303(d) listed waters, are not preferentially targeted. There 
are no data available on the extent to which majors conpibule to impairment. 'The workgroup 
recommends further research on how discharges from major facilities may contribute to 
water impairment or significant pollutant loadings in non-impaired/non-assessed waters, 
which could help determine the impact of majors on environmental conditions, as well as 
aid in future targeting ciToris. (See discussion of previous efforts under Data Gaps, below.) 

Data Pans: 

The following information would be helpful in determining the extent to which we are protecting 
human health and the environment: 

• Better pollutant reduction data (rom enforcement actions against NPDES majors. 

• Pollutant loadings from permit exceedances. To date, there is no reliable methodology for 
pulling these data from EPA databases. Data pulled in September 2002 show that polluUmt 
loadings permit exceedances decreased 94% between 1999 - 2001, from 128.9 billion 
pounds in 1999, to 42.7 billion pounds in 2000, to 7,6 billion pounds in 2001 . This drastic 
decrease raises questions about the reliability of the data. 

• Correlation between major permittees which have received a state or EPA inspection or 
enforcement action and reductions in permit exceedances. 

• Trends in compliance monitoring and enforcement activity levels by EPA regions and states in 
each of the following sensitive areas: 

fish/shellfish bed and beach closure 
endangered species habitat 
sources of drinking water 
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outstanding natural resources 

wetlands 

epidemiological data showing cancer clusters, high levels of gastroenteritis occurrences 

With contractor assistance, the NPDES Performance Analysis Workgroup explored correlating 
impairments in a watershed in Massachusetts and Rhode Island back to the facilities discharging 
into It. While it did produce a list of facilities in SNC for the same pollutant for which the water 
was impaired, more refinement would be needed to make the analysis useful. For example, it 
would be helpftil to determine it the impairment is actually downstream of the discharge. 
Additionally, it would be helpful to determine the relationship between current loadings, 
permitted discharges, and exceedances. 

There arc no data available on envircnmental or human health indicators for NPDES majors 
from compliance inctaitivcs, compliance assistance, or compliance rhonitoring. All of these data 
are reported for Clean Water Act as a whole, but not required or reported for majors only. The 
workgroup believes that data on these compliance activities for NPDES majors would improve 
our ahility to analyse the performance Of the program, but recognizes the associated reporting 
burden to states. The workgroup recommends that senior managers evaluate the need for 
data on these compliance activities for NPDES majors given the resource implications for 
stales. 
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♦ 2. Adiicving Appropriate Levels of Compliance in Key Populations 

The analysis for t^2 primarily draws from the compliance data found in Appendix A. These data 
are summarized in tables 3, 4 and 5 beJow. This analysis also utilizes enforcement and 
compliance assurance activity data from Appendix B and enviTonmemal indicators data fron 
Appendix C. Regional and state breakdowns of ibe data in the summary' table below can be 
found irt the appendices. 

SuMntary of Data 


Table 3 - Summary of National Compliance Levels and Trends 

Shaded boxes arc rates rhai may he considered high or increa,=ijng noncompliance. 



Compliance 

Comments «n FY' 1999 - 
Compliance Levels 

Treads FY 1999-2001 


Peres^nt of majors in SNC ( in any qui^icr 
during :hs FY) 

16% -24% 1994 -2001 

8 psreeabigepoiTi; mert-ast 

FY ‘94 . ‘01 


Pejeent of SNCs that arc repeat SKCs (for 2 
quarters out cf 8) 

B3% in 2002 

Trend daui nut Hvuilable 


Percent of SNCs that are pwpfttua] SNCs 
(Ibt K quarters out of S) 

6% in 2002 

Trerrd data not ai'siJablc 


Percent of prior year SNCs still in SNC 

50% - 57% 

7 percentage point increase 


Percent of SNCs Returned to Compliance in 
I.e8S Than 2 Year^ 

71 % - 84 % 

\ 3 percentage point 
increase 


SNC Rjecidivism Rate 

• 56%s-5p% 

6 percentage point decrease 


Percent in SNC orRNC 

'fO.%-51.% 

2 percentage point increase 
'99 - '00 and 1 percentage 
point decrease ‘OO - ’ 01 


Percent of majors with any violation ttiyltme 
during the FY 

79% -83% 

4 perccniage point increase 

J 

Percent of SNCs that arc effluent related 

50% of SNCs ate efnerect related 
(Fy200Jdata); 

Trend date not avaiidble 


Percent of federal faciliiv majors in: I) 

SNC. 2) SNC or RNC or 3) with any 
violation 

.. . 

15^’ 1 L snd 1 percent^ points 
above nehonai avg. 

SNC ra^: 4 percentuge 

TOint increase 1999-2001 . 

26 percentage point 
increase l993-2000>' 


mmmsmm 

.3,3^ and 2 perccatage points 
•above nalionajavg. 

Trend data not available 


Miiigiiia 





3% and 2% in 2002 (federal 
facilities make up 1 .5% of 
majors) 



‘ The Stale of Federal Facilities: An Over\iew of Enviromnentol Compliance at Federal 
Facilities FY 1999-2000. 
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Cocnpliaiicc 

Coramenls on FY ISW - 20(11 
Compliance Levels 

Trends FY 1999-2001 

i 

PffTcent of all psrpenial SNCs snd 2 quarter 
irpc^l SNCs that are (hat arc munictpiil 
facilities 

77% 67% ia 2002 

(municipals make up 62% of 
majors) 

Trend data not avaiiafcle 


Percevet of a' 1 perpetual SNCs and 2 quarter 
rcpcav SNCs that are that are indujitriaJ 
facilitieiv 

19% and 30% In 2002 (industrials 
make up 36% of majors) 

Trend data not av'ailable 


Percent of majors with averatic cxxodances 
abc’ve 100 %, 3C0 % ?-nd 1 .OCiO % for :nxic 
pollLiar.Ls 

50 %» 21 %, and 13 % 

Trend im tioi available 


Percent of majors wifn average exceedances 
above lOO Va, 500% and 1,000 %tbr 
cor.ventionti] pollutants 

33%, 9%, and 5% 

Irene data not available 


Analysis and Conclusians 

“Levels of compliance” are currently measured by compliance rales, permit exceedances, and 
pollutant loadings from, or amount and percent of, permit exceedances. It is assumed here that 
compliance rates are surrogates for environinenta! and human health protection. 

National Nnncomnliance 

Data show that significant non-compliance (SNC) has effectively remained steady since FY 
1 994. Data show an increase in the SNC rate of eight percentage points between FY s 1 994 and 
1 997 (from 16% to 24%), but this is explained by changes in the SNC definition which added 
non-monthly averages, including total residuai chlorine, to the SNC universe. The definition 
change was announced in 1 996 and took effect in 1997. Prior to 1 996, the data show 0% of 
SNCs due to non-monthly averages. In 1996 20.3% of SNCs were due to non-monthly averages 
and in 1997 and 1993 it rose to 53.4% and 52.0% respectively. Data show that rates have 
remained steady between FYs 1997 and 2001 (24% - 26%). 

Recidivism rates are improving but data show that facilities that have received an EPA or state 
formal action have higher recidivism rates than facilities that have not. Some workgroup 
members note that this might be because we tend to focus on “problem facilities” that are more 
likely to violate, or it might be ±at foimal actions are not creating a sufficient deterrent effect. 

Data forFY 2001 show that approximately 25% of major facilities were in SNC, 16% - 29% 
remain^ in that status for 2 years (and many for even longer) and of those that were returned to 
compliance there is a 50/50 probability that they will return to SNC again within two years. In 
FY 2002, 83% of SNCs were repent SNCs, and 6% were perpetual SNCs. The toxic and 
conventional pollutant effluent violations by these facilities tend to be substantially above 
permitted limits, with 13% exceeding permitted levels for toxic pollutants by over 1 ,000%. 

r 4n “appropriate” level of compliance, or goals for compliance, have not been established for this 
kprogram, making it difficult to determine if the existing rates of compliance arc appropriate. 
Regions indicated that they do not believe that the SNC rates are unacceptably high for majors 
but do not have any informalion to support this belief Regions also said they revimv every SNC 
and if they do not take action it is for a reason they believe is justified. The exceptions list is the 
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existing tool for e\'aluating whether or not appropriate action is being taken iil facilities meeting 
ceitain ciiteria. OECA is also launching a “watchlist” effort to establish criteria for facilities to 
be monitored for appropriate action. The workgroup recommends incorporating the 
exceptions list into the watchlist as a w'ayto ensure that the appropriate actions are being 
consistently evaluated at appropriate high risk facilities. 

I Regions also said they do not believe that permit limit exceedance data are an appropriaie 
environmental indicator because some ioxic water-quality based permit limits are set very low 
making high exceedances likely. However, the work^oup believes strongly that pennit limit 
exceedances are important indicators because the limits are established *.o be protective of human 
health and the environment, 1 he workgroup recommends an OECA/Office of Water 
dialogue on the issue of un-achievable permit limits. The proposed further sludy on the 
contribution of maj ors to impairmeni should shed light on the relationship between exceedances 
Cnoncompliancc) and impairment. If the study show's a positive relationship between 
exceedances and impaimient, this may .suggest that exceedance data can be used as an acceptable 
proxy for direct measurement of impairment. 

Federal Faci1it]e.s 

Federal facilities, W'hich make up 1 .5% of tlie universe of majors, have had SNC rates ranging 
froin 5-) 5 percentage points above the national average since 1997. (Municipal and industrial 
facilities make up 62% and i6% respectively and both have SNC rates witliin three percentage 
^points of the national average.) Fedt^l facility SNC rates increased ten percentage points 

between 1997 and 2001 with declining inspections and fairly steady formal and informal actions. 


High and increasing noncompliance at federal facilities may be due in part to the lack of federal 
authority to penalize federal ibdlity violations under the Clean Water Act The Clean W'ater Act 
does not provide statutory' authority for EPA to issue penalties for NPDES violations at federal 
fedlities. (Citizens and states under the citizens suit provision can obtain “coercive’' penalties 
against federal facilities. Data are not readily available on the extent to which states utilize this 

provision.) 

The 1999 - 2000 State of Federal Facilities compliance report indicates that federal facilities 
infrastAicturc funding has been steadily declining and suggests that there is little motivation to 
spend limited resources on facility up^ades when there is no likelihood of a penally associated 
with noncompliance. It also may be mat deteriorating infrastructure is making it more difficult 
for federal facilities to comply, regardless of tbeir intentions. The workgroup recommends an 
OC/OREyFFEO dialogue to discuss causes of noncompliance at federal facilities and use of 
appropriate tools to improve compliance in the absence of penalties. 

^Regional and Stale Compliance Levels 


The output scorecards below summarize regional and state patterns of compliance levels and 
depict regions and states which contribute most to national noncompliance. This ir-formation 
may be useful for management to identify areas with the most potential for program 
improvement. A breakdnwm of the data used to compile this saminary is found in Appendix A. 


The workgroup recommends that management consider this scorecard format as a 
convenient way to portray key metrics by region and state, and lo Identify the outliers. If 
this format is used for future analyses, the workgroup recommends taking Region 9 out of 
the national averages because their PCS data quality is so poor. 
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Table 5 - NPDFS Majors Otilcomc Scorecard - by State 

This sable includes only the 24 states with more than the median number of hits (1). 

A hit is given for states meeting the criteria for each measure. 

Data are from FY2001, imlcss otherwise specified. 

Shaded states have poor data (below 95% DMR entry rate). 

“U” in first eoltimn indicates states unauthorized in FY 20t)l. 


Sijtir 

0 and'Vg of 
-Ml Mf'jcrj. 

and y» of 

All MajoTT! 
in SNC 

SNC Raic 
>.Katl 

Avf. 

SNCRaief 
Above Nail 
Avg. forj Dr 
4 Years 
1998.2001 

S:llcs 

PcrpMual 

SKC* 

2002 

Recidivism: 
Roi«s ,Abo'-e 
5C% 

RcLidjvistn 
Kauis V Nail 
.Avt. I'or 

Ea^ Y'ear 
19S9-205] 

ll>3% 

Recidivism 
Fwiiex in 

S5-99. 

1030, <j» 
2031 

# Hils oul 

oU 

Pussibk 

CT 

i;3(3.7V») 

33(8,9%) 

X 

X (4 VT«} 


X 



3 

MAlU) 

IM (7%) 

53 (!.;■>») 

X 


. 

X 



3 

M!: 

87 (1.3%} 

23(].5%) 

X 



\ 



1 

KH (U) 


20(1. J%) 

X 


X 

« 



3 

Evl 

25 (.4%} 

11 (.7%) 

X 

« it yo) 


.5 

X 


4 

\T 

33 {.i%) 

16(1%) 

X 

X (4 J-K) 




X 

4 

131^1 





X 

K 

» 


3 




X 





\ 

2 

,AL 

J94 (2.9%} 

73(4,3%) I 

K 


X 

« 

X 


4 


98(1.5%) 


X 


X 

X 



3 

NC 


68(4.1%) 

X 


X 

X 



3 

TN 


65(3-9%) 

X 


X 

X 

X 


5 

IN 



X 

x(4 yn) 

X 

K 



4 




X 


X 




3 

OH 



X 


X 

X 

X 


5 

WI 








X 

2 

LA 

246 (1.7%) 

57(3,4%) 


x(l yji) 

X 

X 

X 


4 

mm 

9J(1.4%) 

24(1/1%) 


k( 4 yii) 


K 

X 


3 

TX 

542 (6.1%} 

238(143%) 


x(3 yn) 

X 

X 



3 

KS 

58 (.9%) 

21 (1 J%) 

X 

x(4yrt) 





2 

NE 

55 (.8%) 

23(1.3%) 

X 

x(< yi?) 

X 

X 



4 

irr 


Id (.6%) 

X 



X 

X 

X 

5 

AZfU) 

45 (.6%) . 

30(33%) 




X 


> 

2 



9 (.5%) 




X 

X 


2 

Tctel 



IS 

13 

13 

19 

10 

5 

- 


13 
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♦ 3. Aehitving the Appropriate Levels of Enforcement and Compliance Assurance 
Activity in the Regulated Community 

The analysis for ?/3 priman)y draws from the enforcement and corapliance assurance activity 
data ftom Appendix B. llicsc data arc !>ummari?.ccl in tables 6, 7 and 8 below. Thix analysis also 
utilises compliance data from Appendix A, and envirOTimenial htlicators data from Appendix C, 
Regional and state breakdowns of the data in the sumniar/ table below can he found in the 
appendices. 

Summary of Data 


HPA and State Enforre-menr Activirv Levels and ~l'rends 


Table 6 - Summary of National Enforcement Activity Levels and Trends 
Data used to support these findings are from Appendix B, cables BI - B4. 
Shaded boxes arc those with low aedvitv or downward trends. 


Enforcement Acrivitv 


Number of InsReeiions 


CommonU cm FY 1999-2(101 
Activitv Levels 


Coverage is high with 91% of 
facililicii Ui&pccied iiy tost 2 
yeers w.d 97% inspected in ihc 
last 5 years. 


inspection Coverage (Percent of facilitiBs 
inspected) 


N iimbif r of Infonnal Actions 
Total BPA and State Forme] Actions 


Stile Fornial Actions 
EPA Formal Actions 


Percenr of SNC Facilities wilh One or 
More Fomial Actions (by State and EPA) 


Pccceot of SNC Facilities Addressed by 
Fomal Action within 90 Days - (Timely 
and Appropriate Action) 


Percent of Xepeai SNC Facilities with One I 27% and 33% for 2 and 


Trends FY1999-200J 
(unless odiprwlsc specifled) 


6 percentage point decrease 



,4 quarter r^eatSNCs,! 
re^'efiveb' - .• ' 


4 i^rcentage point decrease 


Trend data not available 


Tiend data not avaikble 


or Moi« Penna) Acliooh (by State and 
EPA) within 2 years 


Percent of Perpetual SNC Fitcilitiea with ;33% in 2001 
One or More Formal Actions (by Stale and 
EPA) within lyeors 

FertentofEnforcemenl Actions Resulting ^2%-60% Data is questicnable 122 percentage point decrease 


in Improvements in Envircnmental 
Management (Non-physical Coraply’ing 
Actions) 


i Initiations: ACOs 


Initiations: APO Cotn]>laints 


Initiations: DOJ Referrals 


Setdememrs: ACOs 


(but improving) so real figures 
may actually be higher. 


31 % decrease 
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Eniorccureut Activity 

CcDitnetiU on FY 1999 - ZUill 
Actlvitj' Levels 

Trends FY 1999 - 2ti(ll ! 

(unless otbcnv'lse specified) j 

Sc£t:eni.erK; APO Settlements 

-- 

42% increase ‘95-*00 and 

42% decrease •00 -*0I 

Sea'ertjents: Jiicitial .SeltlcnenU 

- 

12% increaiie 

* .bdi<:ia! Periiihiss - Avcrsge PentiJrv- 
S:ie ver Formal AcLion Ibr Major? FY 

19J9- 2'X'l 

EPA $4,996 

Slate $5,637 


• Admimsiraii'.’e Psualties - Average 

PcnHiiv Siic per Formal Actian for Majors 
FY 1999 -2031 

EPA % 6^05 

Sute S 6,455 


^•Psrceni ofEPA & State Formal Actions 
with Monetary' Penalty (All Majors) 
tOTJS) 

Am, 39% 

1 % decrease 

"■^To-al Value cfSEPs 

- 

72% decrease 

"•To:a] Value ofinjunc-tive Relief 

- 

63% decrease 

inspections at Federal Facilities a>i a 
Percentage of Ml Inspections 

2% and 2% for '99 & *00 
(Note; Federal Facilities make 
up 2% oi majors) 

33% decrease between 1995 
and 2000 

Formal Actions at Federal Facilities as a 
PcrceTitagt of All Formal Acriouf 

1% and 2% for '99 and 2000 

percentage point increa.se 

PenaJtiss at Federal Facilities 

SO 

Has always been $0 - there is 
no pcnal^ authority for 

Federal Facilities under the 
eWA 

Percent of SNCs, Perpetual SKCs and 4 
Qaurlcr Repeet SNCa Addressed by 

Formal Action ilFedeti^l Facilities 

0.1%,.!%, 0.3% 

Trend data not available. 

* Average penalties are calculated for ail 

facilities but federal facilities do not yield penalties. 


* ‘Stales are not required to report these data, therefore these data are not reliable. 

The percent of enforcement actions (nationaily and in four out of ten regions) that result in non- 
physical complying actions decreased steadily over FYs 1 999, 2000 and 2001, from 82% to 68% 
to 60% respectively, 

Analj'sis and Conclusions 

Having high levels of enforcement activity is one key means for assuring compliance, but it is 
not the only way. Even low or declining enforcement activity levels may be “appropriate” if 
compliance rates are being maintained at (or increased) an appropriate level. This might be 
accomplished by improvina effectiveness tlirough increased focus on areas of greatest risk, 
increased penalties, aiid/'oi more and better compliance assistance. Therefore, to address this, we 
must look at the output levels in the context cf the deterrent effect we are creating and the impact 
on compliance and environmental and/or human health. 

Data show that significant non-compliance (SNC) has effeettvefy remained steady since 1994. 
(Data show an increase in the SNC rate of eight pereenlage points between Fit' 1994 and 1997 
(from 1 6% to 24%), but this is explained by changes in the SNC definition which added non- 
monthly averages, including total residual chlorine, to the SNC universe.) Data show that rates 
have remained steady between FY 1997 and 200! (24% - 26%). 
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Insneetioni;- 


The likelihood of a inajor facility being the subject of an inspection is iiigh (97% coverage in the 
last five years) but decreased cigin percentage points between FY 1999 and 2001 . 

Penalties: 


Average penalties and percent of actions resulting in penalties for majors are low. which 
suggests that escalation may not be occurriiig. States' are not required to report penalty data to 
EPA so the data may not be reliable. However, data show that average EPA penalties arc 54,996 
and S6.205 lor judicial and administrative actions respectively. State data are um-eliablc, but 
show penalties in the same range for both judicial and admini’strativc actions ($5,637 and $6,455 
respectively.) Between 39% - 44% of EPA and state formal actions result in penalties. 

Eomial and Informal Actions: 

Data show that 24% of SNCs, 27% of repeat SNCs, and 32% of perpetual SNCs received a 
formal action in tlie last two years. (Live data September 2002.) Data show an overall 1 1 % 
decrease in total EP.A and state formal actions, with a 9% iiicreaso for states and 45% decrease 
for EPA. 

Total EP.A and Stale informal actions dccrea.sed 50%. 

Betw'een 9% - 13% of EPA and State combined SNCs were addressed timely and appropriately. 
Federal Facilities: 

.A look at output levels for federal facilities shows declining inspections and fluctuating but 
fairly steady overall informal and formal enforcement activity levels since F Y 1995, and no 
penalties. (See #2 for a discussion on the lack of EPA penalty authority for federal facilities 
under the CW.A.) Federal facilities have higher noncompliance rates than the national average 
for all facility types. This might suggest that penalties do create a deterrent effect and have a 
positive impact on compliance rates. 

The 1999 - 2000 State of Federal Facilities compliance report indicates that federal facilities 
infrastructure funding has been steadily declining and suggests tliat there is little motivation to 
spend limited resources on facility upgrades when there is no likelihood of penalty associated 
with noncompliance. It also may be that deteriorating infrastructure is making it more difficult 
for federal facilities to comply, regardless of their intentions. Tlie workgroup reeummends an 
OC/ORE,TFEO dialogue to discuss causes of noncompliance at federal facilities and use of 
appropriate tools to iinprove compliance in the absence of penalties. 

Enfureement Management System (EMSl 

The NPDES EMS is national enforcement response policy, or guidance, for encouraging timely 
and “appropriate” enforcement. We do not have any data that directly show whedier or not, or 
to what extent, the EMS is being followed. However, levels of timely and appropriate response, 
as well as small, infrequent penalties show that “escalation” and recovery of economic benefit 
may not be occurring as often as it should and this might have a negative impact on deterrence. 
The EMS is probably not being well utilized in its current condition. The workgroup 
recommends that the EMS be revisited, particularly regarding policies on when to issue 
penalties, clurilication of escalation, and timely and appropriate policies, as well as ils 
format and user-friendliness. 
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Deterrence 


Low enforcement activity levels jnay compiomise the deterrent effect of our actions, The 
workgroup is putting fojth a nuinbcr of recommendalic-ns w'hicb are intended to strengthen 
deierrcrsce, including updating tiie EMS (Enforcement Management System) and the SNC 
definition for NPDES. Other recummendaTions Include having senior management focus 
attention on qualit}' of enforcement actions (escalation) and penalty amounts and further 
study of the effects of enforcement on deterrence. 


Addressing Majors in Special Populgiions/Areas 


Data show that tPA and states are no more likely to take action at NPDES major SNC fticilities 
in 303(d) listed waters than at facilities in noii-303(d) listed w'aters. We are slightly (but not 
significantly) more likely to lake action at repeat SNC and perpetual SNC facilities in 303(d) 
listed waters - three and six percentage points higher than the national average for each, 
respectively, [NOTE: Repeat SNCs arc facilities in SNC two out of eight quaiters and perpetual 
SNCs are facilities in SNC eight out of eight quarters.] Thirty percent of repeat SNCs m 303(d) 
listed waters had an enforcement action in the last two years, compared to 27% in Tion-3()3(d) 
listed w'aters. Thirty eight percent of perpetual SNCs in 303(d) listed waters had an enforcement 
^^ction in the last two years, compared to 32% in non-303(d) listed waicjis. 

f There is no EPA policy or guidance which suggests that NPDES major facilities in 30.3(ri) listed 
I waters should be targeted, ^Tien the workgroup asked regions about targeting efforts, they 

overwhelmingly said that majors are not thought to be contributors to impainnent and so majors 
1 in impaired waters, such as 303(d) listed waters, are not preferentially targeted. There are no 
\ data available on the extent to which majors contribute to impainnent. The workgroup 
1 recommends further research on how discharges from major fadlities may contribute to 
\ water impainnent or significant pollutant loadings In non-impaired/non^assessed waters, 

1 which could help determine the impact of majors on environmental conditions, as well as 
1 aid ID future targeting efforts, (See discussion of previous efforts under #2, Data Gaps.) 

Data show that we take more actions in areas with high percentages (>25%) of minorities. Fifty 
nine percent of repeat SNC fecilities in EJ sensitive areas receive no formal action compared to 
70% in non-EJ areas. 


Data Gaps: 

States are not currently required to report penalty data to PCS, which limits nur ability m rirfm - 
conclusions a bout the effect of penalti es-on compliance and deterrence . There is a commitment 
through the PCS modernization effort for slates to submit penalty data, but the effective date of 
this system has been postponed. The workgroup recommends accelerating the schedule for 
states to submit penalty data to EPA. 


Data arc not available for NPDES majors on compliance incentives, compliance assistance, 
capacity building, responses to citizen complaints, or outcomes from compliance myniloring. 

All of these data are reported by EPA for the Clean Water Act as a whole, hut are not required or 
reported for majors only. The workgroup believes that data on these compliance activities for 
NPDES majors would improve our ability to analyse ihe performance of die program, but 
recognizes tiic associated reporting buiden to states. The workgroup recommeiids that senior 
managers evaluate the need for data on these compliance activities for NPDES majors 
given the resource implicatious for states. 


Regarding compliance assisUince, the overall number and “reach*' of OECA's compliance 
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assistance activities to both the regulated community and to other assistsiice providers has 
steadily increased, and we might assume that there bus been a prcportional increase to hTDES 
majors. 

Recioiial and State Rnforcement Activilv Levels 


The output scorecards below summarize regional and state patterns of enforcement activity. 

This infomatitin may be useful for management to identify areas with the most potential for 
program improvement. A breakdown of the data used to compile this summary is found in 
.Appendix R, 

The workgroup recommends that management consider this scorecard format as a 
convenient way to portray key metrics by region and state, and to identify tiie outliers. If 
this formal is used for future analyses, the workgroup recommends taking Region 9 out of 
the national averages because thcii' data quality is so poor. 

Table 7 - NPDES Majors Output Scorecard - by Region 

Shaded boxes are Regions with 2 the median number of hits (2.5). A hit is given for regions 
meeting the criteria for each measure. 

Data are from 1999-2001 unless otherwise specified. 
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6.CS2 

:,6-K 


4 

S 


- 


Data ftom Regions 3, 7 and 10 are poor. Data from Region 9 are very poor and unreliable. 
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Table 8 - NPDES Majors Output Scorecard - by Slate 

This table only includes the 23 states with athc median number of hits (2), 

A hit is given for states meeting die criteria for each measure. 

Data are from 1999-2001 unless otherwise specified. 

Shaded states have poor data (below 93% DMR entry rate). 

“U*‘ in first column indicates states unautltorized in 2001. 


Slttie 

it unJ % of 
All MaJiKii 

n 

Low Pcpccnl 
of All Foonal 
.AClions 
R4itflive:l^ 
SKC Univtirte 

L(w PerOfttn 
of .Ml FcanaJ 
&. Jnlfnrul 
Aclians FY 
I9y9-2IK>1 

lu % 

of >11 Ma.iOjS) 

ftelDv.' 

National Avii 
for % of 

SNCa 
Adcresbod 
with Foimxl 
Aciior.ii 

Below Nubcnal 
Av? for%y( 
S\Cs with 
FuTmal AcliuRS 
AddftSbed 

Time)), (md 
Apfiropnaiely 

Le&b than 
>00% of 
i’cqtetual 
SXCe with 
Fottoi] 

Aclior FY 
2<lfl2 

i Has 3111 
of 5 

Possible 

cr 



X 

X 

X 



3 ; 




« 

X 

K 


X 

■' 1 




X 

X 





RI 



X 

X 




2 

NV 



X 

X 



X 

3 

DC(U) 



X 

X 

X 



3 


582 15.7%> 

48 (2.«%) 

X 

X 



X 

3 

iBM 


73 (4,3%) 

X 

X 

X 


« 

4 

KY 


25(1.5%) 






2 

TW 


65 (3.9%) 

X 

X 

A 



4 


185 (2.8%) 

6B (4%) 

X 

« 

A 

i K 

4 

BHI 

184 (2.8%) 

66 (3.9%) 

X 

X 

A 

i X 

4 


Sfi (1 J%) 

i3(V7%) 

X 

X 




2 

OH 

294 (4.4%) 

lOS (6.4%) 

X 

X 

X 

X 

X 

3 


134(2%) 

84 (5%) 

X 

X 

X 


X 

4 



21 (3.3%) 

X 

X 

X 



3 

WO 

HB a2%} 

43 (15%) 

X 

X 

X 



4 

'BSI 


23(1.3%) 

X 

X 




3 

CO 

(12(1,7%) 

U '..!%) 

X 

X 

t 


« 

4 

WT 

45 (4%) 

9 (.3%) 

X 

X 

A 



3 

SD 

2^ (.43%) 

4 (.2%) 

X 

X 

X 



3 

UT 

33 (.5%) 

10 (.6%) 

X 

X 

A 



3 

EBB 


10{.<%) 

X 

X 


X 


3 

TWJl\ 


- 

\ 23 

22 

15 

1 

13 

-- 


19 
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♦ 4, Changing llic Behavior uf the Regulated Community in Ways Thai Lead to Improved 
Environmental Performance 

The aiialysis for #4 draws from the compliance data found in Appendix A. the activity data from 
Appendix B and envii-onmenlal indicators data from Appendix C. These dala are sunimarized 
above in text and in tables 

Aitafysis and Conclusions 

Data that shew a direct cause and effect relationship between our activities and a change in the 
behavior of the regulated community are the most ideal for determining the extent to which our 
activities change the behavior of tire regulated community. Such data for the NFDES majors 
enforcement program are limited to data on the percent oi enforcement aciioiis tbarresult in 
reduction, elimination or treatment of pollutants (pollutant reduction data) and percent of 
enforcement actions requiring improvements in environmental inauafemeiil (non-physical 
complying actions). These data presently are vcr>' incomplete and therefore unreliable for 
puiposes of meaningful analysis, Data on the outcomes Irom compliance assistance, compliance \ 
monitoring and compliance incentives would also be useful in addressing tliis question, but these I 
data are reported only for CWA and no distinction is made for majors. The worlcgroup believes 
that data on these compliance activities for NPDES majors would improve oim ability to analyse 
■d)e performance of tlie program, but recognizes the associated reporting burden to .<itates. The 
workgroup recommends that senior managers evaluate the need for data on these 
compliance activities for NPDES majors given the resource implications for states. 

Another W'ay to address the question is to compare trends in activity levels to trends in 
environmental performance, or in this case, compliance rates. This is a comparison of outpuis to 
otiicomes. While many variables might affect the compliance rales, we operate under the 
assumpiion that our enforcement and compliitnee activities at least influence performance and 
behavior changes, including compliance rates. 

The regulations which define compliance and establish permit limits are intended to be 
protective of human health and the environment, therefore we believe that enforcing them 
ensures the appropriate level of protection \& achieved. W e operate under the assusnplion that 
our enforcement and compliance assurance activities have a positive impact on human health 
and the environment, and that more enforcement activity and increased compliance results in 
more environmental and human health protection. 

Protecting Human Health and the Environment 

There is a lack of quantitative data available to directly determine how enforcement efforts 
contribute to the goal of protecting human healdi and the environment. Pollutant reduclion data 
from enforcement and assistance is not yet adequate for analysis, but it is improving. 

Data on enforcement actions in 303(d) listed waters are also available. We are unable to 
determine at this time whctlier or not our enforcement actions are directly addressing pollutants 
of concern in 303(d) listed waters. The workgroup recommends further research on how 
discharges from major facilities may contribute to water Impairment or significant 
pollutant loadings in nominipaired/non*assessed waters, which could help determine the 
impact of majors on environiuentat conditiuns, as well as aid in future targeting efforts. 
Ultimately this information can be used to estimate the environmental impacts of enforcement 
activity. 
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Toxic water qnaliry-based permit limits are often exceeded by high percentages. Some EP.4 
staff believe that some of the most extreme exceedances may be the result of mi-achievable 
limits due to technology availability and'or cost. Regions believe dial majors are not significant 
contributors to impairment but there are no data available to support tliis. Further study of 
pollutant loadings from majors to impaired waters can be linhcti to permit limit exceedances 
w'hiob will uitimatcly inform estimations of the environmental impacts from enforcement 
activity. 

Enfcrccineiit .Activity 

Data show iliat cnforeemenl activity (ERA and state informal, and EPA formal actions') has been 
declitiiiig. Data for EPA and the slates for FY 1999-2001 show that a low percentage ( 9% - 
13%) of enforcement actions are taken timely and appropriately, only 39% - A0% of fonnal 
actions result in penalties, penalties are low (about 55,000 per action), and escalation may not be 
occurring. EPA can not impose penalties on federal facilities where the SNC rates are highest. 
Likelihood of inspections is high but decreased eight percentage points in three years. (See ifl 
for more detail on enforcement activity levels.) 

Deterrence 

Our enforcement activity levels may be impacting Ilie deterrent eifect of our actions. The 
workgroup is putting forth a number of reconmieiidations which are intended to improve 
deterrence, including updating the EMS (Enforcement Management System) for NPDES 
and the SNC definition for majors. The EMS is probably not being well utilized in its current 
condition. The EMS should he revisited, particularly regarding policies on when to issue 
penalties, clarification of escalation, and timely and appropriate policies, as well as format 
and user friendliness. Other recommendations include having senior management focus 
attention on quality of enforcement actions (escalation) and penalty amounts and further 
study of the etfeels of enforcem ent on deterrence. 

Our Impact on Levels of Compliance 

Data show that significant non-compliance (SNC) has effectively remained steady since 1994, 
Data show an increase in fire SNC rate of eight percenl^e points between FY 1 994 and 1 997 
(ftom 16% to 24%), but this is explained by changes in the SNC definition which added non- 
monthly averages, including total residual chlorine, to the SNC universe. The definition change 
was announced in 1996 and look efl'eci in 1997. Prior to 1996, the data show 0% of SNCs due to 
non-raontbly averages. In 1 996 20.3% of SNCs were due to non-monthly averages and in 1997 
and 1998 it rose to 53.4% and 52,0% respectively. Data show that rates have remained steady 
between FY 1997 and 2001 (24% - 26%). 

The fact that enforcement activity levels have decreased while SNC rates have remained steady 
and recidivism rates ^ improving minht suggest that we are cperaling more efficiently or 
effectively by maintaining compliance levels with diminishing resources and activity levels. It 
may also mean that enforcement actions are not the most significant drivers for compliance. 

Data are not adequale to discern which of these is the case. 

(a closer look at regional data shows iliat three of the five regions with the worst "overall" 
j compliance records also had rhe lowest relative activity levels, while two of the five regions with 
^the lowest activity levels also had the worst compliance records. Slate data show that 14 out of 
24 (58%) states with the worst overall compliance records also had the lowest activity levels and 
14 out of 23 (61%) states with the lowest activity levels also had the worst overall compliance 
records (see Output and Outcome Scorecards, tables 4, 5, 7 and B ). T^ll)J^e,data^igggg^a 
positive relaticn ship be irveer. ^ P. A/siate eirf mcement activity and compliance. Lonverselv, darn 
show that tac i mies wEi'cntTave feaT^bject to a iontial action ircin cither liPA or a state have 
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higher rates of recidivism than those that have not had any formal action. This may be because 
we tend to focus on ‘'problem facilities” or those more likely to violate, ar ii_miph^ be that form^i l 
actions arc not c r eatjn g a suf i1cigtiL.detfirreni_€ffect Regions suggested that recidivism rates are 
drlven'by violation of interim Jimits, but data from 2002 sho\v that only 2 % of SNC vi olatioiis 
arc Ibr violation of inierim limits. 

Data siiow that 49% of facilities recover from SNC status without foniiai enforcement action. 
Regions believe that compliance assistance arid tJie deterrent effect from infonnal actions may be 
helping facilities recover from 9NC, but there are no data lo support this. The workgroup 
r&CDmm&itds further study on the deterrent Impact of CWA enforcement including the 
impftc! of enforcement on recidivism. Addirionally, ft.jlher understanding of recidivism may 
be gained through careful examination of past exceptions lists, 

Federal facilities make up 1 .5 % of the majors universe and have had SNC rates ranging from 5 - 
15 percentage points above the national average since 1997, High and increasing SNC rates at 
federal facilities may be due in part to the lack of , penally authority to address federal facility 
violations under the Clean Water Act, Other factors may include deteriorating infrastructur e and 
jafrastmeture funding . If lack of penalties is a signilicanl factor, this might suggest that”’ 
penalties do creste a deterrent effect and have a positive impact on compliance rates.The 
workgroup recommends an OC/ORE/FFEO dialogue to discuss causes of noucompJiancc at 
federal facilities and use of appropriate tools tu improve compliance in the absence of 
penalties* 

Recommeudations 

1. Revisit EMS and SNC. Include a policy on when to issue penalties, clarification of escalation 
policy and timely and appropriate policy, and how and when lo establish interim limits. Track 
who is following it before and after revision. 

2 . Further study the contribution of majors to impaimrient in. 303(d) listed waters, or significant 
pollutant loadings in non-impaJred^noji-assessed waters, and link to permit limit exceedances. 

3. Have senior man^ement focus attention on quality of eaforcemenl actions (escalation), 
penalty amounts, and data quality issues (especially Region 9) during Regional visits. 

4. Accelerate the deadline for state reporting of penalty data to EPA, 

5. Harmoni 2 e overlapping effons such as this analysis. Federal Facilities Enforcement Office 
efforts, and Office of Water study on NPDES Program Health. 

6. Incorporate the exceptions list concept into the watchlist concept. 

7* Target SNCs with the worst compliance records and without eftechve enforcement (use 
watchlist criteria once established). 

8. Utilize scorecard concept to identify regions/states of concern (do not include Region 9 data). 

9. Initiate a dialogue with Office of Wastewater Management regarding un achievable permit 
limits. 

10* Consult with the FFEO to explore root causes of nonconipliance and ways lo reduce 
noncompliance at federal facilities, e.g. through dialogue with federal facilities or an increase in 
enforcement or compliance assurance activities. 

11 . Evaluate Liie need for data to be reported for NPDES majors for ccuipliasice incentives, 
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compJiance assistance, capacity building, responses to citizen cornpiaints, and results from 
compliance monitoring given the resource implications for stales. 

12. Further study the deterrent impact of CWA enforcement including the impact of 
eiiiorocmein on recidivism. 

13. Initiate subsequent (consecutive) perforniancc analyses for other parts of the water program 
such as minors and wet weather. 

Next Steps 

OECA and Regional management should decide which recommendations to implement based on 
their potential for improving the program a$ well as the associated resource considerations. 

The workgroup recommends that subsequent (consecutive) analyses be done for other parts of 
the water program. 
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February 2003 Appendix A 

CoEnpliaiicc Data 

NPDES Majors Performance Analysis 

NATiOiSAL DATA 

Regions 9 and 1 0 have ver>' poor data quality and die data are unreliable. 


A.l Compliance - 3 year Trend 1999 - ZOOT (Except for SNC which shows 8 year irenJ.) 



1994 

1995 

1996 

1997 

1998 

1999 

2nDU 

tmm 

Percent of majors in SNC 
ill ony quarter during the FY 

16% 

15% 

17% 

25% 

■ 

25% 

■ 

IH 

Percent of prior year SNCs still ir. SNC 

fsm 



PerrcntofSNCs reruraed to compiianecin less than 2 Years 

71% 


84% 

SNC reeidivisin rate 

56% 

54% 

50% 

Percent in SNC or RNC 

50% 

52% 

51% 

Percent of majors with any violation anytime during the FY 



83% 

Peresnt of SNCs that are effluent related 


- 


Percent of federal facilities in SNC 

35% 

32% 

39^-1. 


The average number of effluent violations per major facility in 200 1 was 1 1 .2. The average 
number of SNC effluent violations per major facility in 2001 was 6.4, 

Perpemal and Repeat SNCs - FY 2001 

Perpetual SNCs are those majors which have been in SNC 8 out of 8 quarters in the last 2 years. 
Four quarter Repeat SNCs arc (hose which have been in SNC 4 ou( of 8 quarters tn the last 2 years. 
Two quarter Repeat SNCs are those which have been in SNC 2 out of 8 quarters in die last 2 
years. 

The following list is based on data pulled from OTIS in 7/02. Regions have since been asked to 
verify the number of perpetual SNCs but at the time of this writing no determination has been 
made as to what, if any, adjustments will be made to the numbers. 


A.2 Perpetual and Rc 

peat SNCs WHS 9/30/02) 


Number of Facilities 

Percent of the Total 
Universe of Majors 

Percent of All NPDES 
Majors in SNC 

Pcipciua! SNC 

93 

1% 

6%. 

4Qu3irtcr Repeat SNCs 

560 

%% 

35% 

2 Quarter Riq>cal SNCs 

L334 

20% 

83% ■ 


Perpetual SNCs are also caphured in counts for two and four quarter repeatySNCs, and two 
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quarter repeat SNCs are also captured in four quarter repeat SNCs. 


Note: Exaiiiitialion of exceptions list shows many are SNC for much longer than 2 years. 
.^.3 Compliance Kates by Facility Type 1957 - 2001 

Shaded boxes are those higher than the national average. 



#flnd % of all 
majors 

1997 



ms 




National 

t,«2 

25% 

26% 

25% 

2e% 

24% 

Industrial 

2,420 C^6%) 





21% 

Munxipal 

4,118(02%) 





27% 

federal 

102(1.5%) 

mi 

39?'i 

35% 

33% 

3<f% 


A.4 Compliance Rates by Facility Type - 2001 
Shaded boxes are those higher than the national overage. 



NaltoaaJ Avy. 

Industritil 

Municipiil 

Federal 

Percent SNC 

24% 

21% 

27% 

39% 

Percent SNC or 

Ey4C 

51% 

44% 

54% 

62% 

Percent with any 
violation 

S3% 

7S% 

S5% 

85% 

Pcrocnl SNC 
noncompliance 
with BOD permit 
limits (Statisticall)’ 
Valid) 



16% 

(up from (2% in 
2000) 


Pcrccni in SNC 
nonoompliance 
w'iihTSS permit 
limits (Statistically 
Valid) 



16% 

(up from 13% in 
2000) 



industrial and municipal major facilities have 2001 SNC rales 3% below and 3% above, 
respectively, the national average for all NPDES majors. However, data Show that 69% of 
repeal SNCs are municipal sewer sj’stcms. 


A.5 Perpetual and Repeat SiNCs by Facility Tygae (OTIS 9/3 0/02j 


Facility Type 

Percent of 
all Majors 

1 

# SNCs and 
% of total 

^ Perpetual 

SNCs and % of 
total 

#4 Quarter 

Repeat SNCs 
and % of total 

2 Quarter Repeat 
SNCs and % of 
total 




3 (3%) 


30 (2%) 





393 (70%) 
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Indusirial 

Fsciiiiies 

36% 

744 (32%) 

IK (]g%) 

154 (28%) 

404 (30%) 

All Facility Types 

100% 

lOOTi 

93 (100%) 

5G0()C0%) 

1,334 (]0O%) 


Federi.1 facilities have a national average -SNC rats of39%. or 1 5% above ;hc national average for a:l 
majets. 

Exceedances 

2001 Effluent Viola ftons and Percent Over Limit 


A. 6 Percent of Ma jors with Average Exceedances over 100% , 500%, and 1,000 % 



Percent of majors with 
average exceedances 
above lOOVo 

percent of majors w'itb 
average exceedances 
above 500% 

Peic«rit of majors with 
average exceedances 
above 11)00% 

Toxic Limits 

50% 

21% 

13% (832 facilities) 

Conventional 

Limits 

33% 

9% 

5% (580 facilities) 


A.7 Number of Majors with Exceedances 




10‘yfa tu 
39% 


69%\a} 

19 % 

30% to 
99% 

ICO Si (Q 
199% 

200% u) 

300 % LQ 
999 

>1,001) 

% 

Uidt. 

Toxic 

Limits 










107 

Conveniio 
nal Limits 

2.918 



879 



1,234 

487 

5S0 

57 


Recidivism Rates and Formal Actions 2001 


The national recidivism rate for all KPDES majors in 2001 was 50^/c. The recidivism rate for 
iTiajors who received an EPA formal action was 59®/fl, for those with a stale formal action Lt was 
50^0 and for those with no action it was 49%. Four regions bad highest recidivism rates among 
facilities with an EPA action, and five regions had highest rates where the state took an action. 
Only one region had a higher recidivism rate among facilities with no action than facilities with 
an EPA or state action, 

REGIONAL AND STA TE DA TA 

Three key metrics of compliance were chosen for examination at the Regional and State Level: 
♦SNC Rates 

♦Perpetual and Repeat SKCs 
♦Recidivism Rates 
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REGIONAL DATA 

Noie: Regions 3,7,^ and 10 have DMR entry rates below 95% (Ibe naiional target). Region 9 
has a DMR enin' rale of 48%. (2001) 

Regional SNC Rates 


A. 8 SNC Rates - 4 year Trend 

(Shaded boxes arc at or above national average) 


Region 

1997 

1998 

1999 

2 onn 

2001 

Comments 

) 


31% 

28% 

36% 

35% 

cunsistcEily above 
average and incnaising 

2 

1 






slightly above average 
and d^lijung 

3 

- 

mS 



17% 


4 

- 




25% 

declining 

' 

5 



29% .. 

;37% - 

■36% 

conshlentJy above 
average and increasing 

6 

-- 

2m 

.28%- 

-33”/.. 

,34% 

oonsistendy above 
avezage and increasing 

7 



25% ■ 

27% 

Bi 

consistently above 
average and increasing 

S 


18% 

17% 

19% 

19% 


9 

- 

8% 

8% 

7% 

9% 


[0 

- 

35% 

11% 

11% 

9% 


National 

Av^. 

25% 

26% 

25% 

26% 

35% 



The national SNC rate has remained fairly consistent between 1997 and 2001 (Regional breakout 
of SNC rales is not available for 1 997). Regions 1, 5, 6, & 7 have rates consistently above the 
national average cmd increasing. Regions 9 and 10 have SNC rates far below the national 
average but tlieir data is unreliable. This may mean that the national average is actually higher 
than these data indicate. 
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A. 9 Regional SNC Rates By Type of Facility - 2001 
Shaded boxe^ are those at or above national average. 


Regions 

Indus Lriai 

Municipal 

Federal 

1 

26% 

38% 

50% 

2 

14%, 

17% 

50% 


20% 

14% 

30% 



21% 

27% . 

50% 


31% 

33% 

0% 

6 


41% 

40% 

7 

2S% 

31% 

67% 

8 

23% 

17% 

14% 

9 

4% 


44% 

10 

5% 

13% 

0% 

Nadonsl Avg, 

21% 

27% 

39% 


Tne highest and lowest SNC rates and the most variation across regions occurs in rates for 
federal facilities. 


A.10 Regional Percentage of All SNCs 1999- 2001 
Shaded boxes are those with 3 highest percentages of all SNCs. 


Region 

1999 

2000 

2001 

1 

8% 

10% 

9 % 

2 

9% 

5% 

6% 

3 

8% 


7% 

4 3'' Highest 

■22.% . . 

18% 

20 % - 

5 2"^ Highest 



23% 

6 i*' Highest 

,17% 

23%, 

21 % 

7 

s% 

6% 

7% 

S 

3% 

3% 

3 % 

9 Lowest 

2% 

1% 

2 % 

1 0 Lowest” 

2% 

2 % 

1 % 

Total 

100 % 

100% 

100 % 


A-5 































78 


Regional Perpetual and Repeat SNC Rates 

A.11 Percent of Region’s majors that are in SNC nnrf Percent of SNCs that are Perpetual 
or Repeat SNCs - 2001 Shaded boxes are at or above national average. 


Region 

Percent of NPDES 

Perecnt of SNCs that are 

Percent fif SNCs that 

Majors facilities in 

Perpetual SNCs 

are Perpetual or 


SNC 


Rqseat SNCs 

1 

34.2 % 

A.5 % 

93% 

2 

16.4 % 


95% 



1.6% 

69% 


25.1% 

8% 

S2% 

t 

31.7% 

6.8% 

91 % 

6 

34.1% 

3.2 % 

89% 

7 

30.S% 

2.5 % 

82% 

5 

1 8.6 % 

2% 

86 % 

9 

9.2% 

10% 

77 % 

10 

8.7 % 

4%. 

84% 

ISJadoQsl 

2S % 

5% 

86% 


Rcpional Recidivism Rates 

A.12 Rcgionai Recidivism Rates - 3 Vear Trend 
Shaded boxes are those at oi above national average. 


RcgiOD 

1999 

loon 

2A01 

1 


■ . . 59% ' 

68% 

2 

"■ " 


34% 

3 

47% 

43% 

44% 

4 



4?% 

5 


- -56% ■ 

57% . 

6 

55% 

57% 

57% 

7 

49% 

52% 

40% 

8 

.53%. 

45% 

53% 

9 

27% 

31% 

29% 

10 

x% 

44% 

44% 

National Avg 

56% 

54% 

5fl% 
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A.]3 Number oJ'Mjsjors nith Exceedances by Region 2001 

SbadeO boxes are regions with liigu percent of exceedances relative to univei sc of majors in 
SNC 


Regicnt 

M i>r 
Majors 

I’cTceiil 
of All 
Majors 
in SKC 

H Tntzl 

Toxic 

Ltmh 

Excccd- 

.iinces 

%oraJk 

Toxic 

Limit 

Exceed* 

WICCS 

1, Totai 
CoE'.re]itior.- 
al lirr.ii 
Excced- 

nnees 

Vo cf ail 
Convendon* 
al Limit 
fixceec- 
aoccs 

# Total 
"ODier** 

Linjit 

Exceedances 

% of all 
“'Other'' 
Oxcccdaiiccs 

1 

456 

9% 

7SS 

1?% 

1,249 

11% 

1,568 

15% 




STATE DATA 

Note: The following states have DMR entry rates below 95%; DQ AL, OH, WI, NM, TX, MOj 
N£, AZ, HI, CA, NV, AK, ID. The following stales have DMR entry rates below 91%: 
DC, Wr. MO, NE, WV, A2, HI, CA, NV, ID. (FY 2001) 

State SNC Rates H Jiiauthorlzed States are asterisked.) 

A.14 States with SNC rates in the following ranges for 20D1: 

2001 National average =25.1% 

SNC Number of 1 States 

Rate States 
































A.15 States with SMC Rates Above Mationa) Average Kach Year jyitS - 2001 
CT, Rl VT, VL TN, IN, Ml, OH, OK, KS, NE, UT 
(TX and LA were above for 3 of the 4 years.) 

A. 16 Distribution ofSNC Rates Across States for Industrial, Municipal, and Federal 
Facilities - 2001 

Tile highest SNC rates occur at federal facilities. Fifteen states have federal facility SNC rates of 
50% or higher. Of those, 6 six slates have 100% SNC rates. They are CT, FL, SC, AR, TX, LA. 

A.17 States with Perpetual SNCs - 2002 

NC, IL, TX, 1,A. KY, MS, WV, IN, TN, AL, FL, NE, Ml, OH, MN, CA, ‘MA, “KH, PA, HI, 
NV, OR, CO 


A.18 State Eecidivism Rates 200] 
2QQ1 National average = 50% 


Recidivism 

Rates 

Number of 
States 

States 

0-25% 


NT, ^PR, GA, ■'NM. ND, CA 

26-50% 

19 

MD, PA, VA, TL. KY, SC, IL, MI, MN, AR, lA, KS, MO, CO, 
MT, SD, *^10, OR, WA 

Hjjjjll 

20 

CT, 'MA, ME, »NH, RI, NY, AL, MS, NC, TN, IN, OH. LA, 

Ols TXi NE, UT, WY, ‘AZ, ‘AK 

76-100% 

4 

VT. TDC, WV. WT 


No data; ‘VI, DE, HI, *NV 


States with Recidivism Rates Above National Average Each Year 19<>9 - 2001 
RI, VT, NY, AL, TN, OH. LA, OK, UT, »AK 

A.1S States with a 100% or 0% Recidivism Hate in FV 1999, 2000, or 2001 



:oo% 

Q% 

FY99 

MT 

♦DC. DE. ND, SD, HI. ♦^V 

FYOO 

VT, *PR, Vr, UT. *AZ . 

>1), 

FYOl 

VT, ♦DC, WI 

SD 


In each of the three fiscal years examined, the range among the states was from 100% recidivism 
to 0% recidivism. The list of states with 100% or 0% recidivism changes siibstaatially year by 
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February 2003 Appcuciii B 

iCnf'orcement Aclhitv'; 

NPDES Majors Performance AnaJysLs 

NATiOSAL DATA 

EPA and Slate Enforcement Activity for ISPDFS Majors- 3 Year Trend 
Regions 9 and \ 0 nave vei'y poor dala quality and the data axe unreliable. 

B.l inspections 


Inspections 

199<) 

2000 

2001 

Wumber of laspeciions 

5,178 

5,1 7& 

4,780 

Inspection Coverage (Percent of jnajot facilities 
inspecied) 

78% 

73% 

72% 

Number of Inspections at Federal FadJrlies 

140 

126 


Percent of aU liispeclions at Federal Facilities 
(Hole: Federal FBcilities make up 2% of majort) 

3% 

2% 



B.2 Informal and Formal Actions 


Informal and Forma) Actions 

1999 

2000 

2001 

Number of InfomuJ Actions 

530 

380 

269 

To^ Number of Formal Actions: 

645 

689 

577 

- State Fotinal Actions 

410 

527 

447 

* EPA Formal Actions 


162 

130 

Percent of SKC Facilities Addressed by Foiroal Action 

15% 

14% 

13% 

Percent of SNC Facilities Addressed b>' Forma) Action 
within 90 Days - (Timely and Appropriate Action) 

13% 

9% 

9% 

Percent of Perpetual SKC Facilities with One or More 
Fotmal Actions (by Sta» and EPA) within 2 years 

-- 


33% 

Percenicf Eoforceiueui Actions Kesulting in 
Intprovcmcnts in Environmental Management (Mon- 
physical Complying Actions) 

82% 

68% 

60% 


9 

12 


Percent of all Formal Actions at Federal Facilities 

QS'ote: Federal fiictUties make up 1% of majors) 

1 % 

2% 
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BJ Case Inilifllions aiiri Settlenictits 


Case InitiaUons and SetCiements 

199!) 

2000 

2001 

Tcta! Qise InilialioKSi 

762 


564 

- ACOs 

■547 

587 

380 

• APO Complainis 

IS) 

mm 

131 

- VO) Referrajs 

34 

17 

53 

Tolal Case ScTtlcments: 


R8T 

557 

- ACOs 


573 

359 

- APO Seiilenients 

i72 

295 

173 

- Judicial Settlements 

22 

19 

25 


B,4 Penahtes ^ SEPS, and Injupctive Rciief 


' 

Penalties and SEPs and iDjuncth'b Relief 

1999 

2000 

2001 

Total EPA Penalties: [DOCKET) 



$4,468,636 

• EPA Judicial Penalties 



S 199,847 

• EPA Administrative Penalties 



54,268.789 

•Percertof EPA and State Forma) Actions •writli 
Monetary Penally (Ail Majors) (OTIS) 

40% 

44% 

39% 

Average Adfrinistrative Penalty Size per Forma) 

Action for Majors 



EPA S 6,205 

State $ 6,455 • 

Average Civij Judicial Penalty Size per Formal 

Action fcit Majors 



EPA $ 4,996 

Stale $ 5,637 

•Total Value of SEPs 

$8,840,340 

$10, M3, 673 

S2.4S2.540 

•Total Value of InjuftCtive Relief 

$574,811,491 

$657,094,386 

$213,594,314 

Penalties at Federal FacJlities 

SO 

$0 

$0 


•Stales are not required to report these data , therefore these data are not reliable for meaningful 
analysis. 

Formal actions include administrative penalty complaints. 

Criminal cases are not included. 
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B.5 Perpetual and Repeat SMCs with Actions (OTIS 9/30/02) 



Number of 

Major Faujilieit 

Percent of tbe 
Majors Universe 

(6,637) 

Percent of All 
Majors In SNC 

n,m) 

Percent with 
Formal Action in 
Last 2 Years 

Pcfpciuaj SNC 

93 

1% 


32 % 

4Quait6r Repeal 
SNCs 

360 

R% 



2 Ouarler Repeal 
SNCs 

1,334 

20% 

&!% 

27% 


Note; Vcrpetual SNCs aie captured in counts for two and four quarter repeat SNCs, and two 
quarter repeat SNCs are captured in counts lor four quarter repeat SNCs. 


Sixtj' ciglit percent (68%) cf perpetual SNCs have not had a fomaal action in 2 years. 


B.6 Perpetual and Repeat SNCs with Actions by Facility Type (OTIS 9/30/02) 


Type 

Percent 
of af: 
Majms 

^ SKC& 

% 

Foimal 

Actifm 

in Last Z 
Years 




% 

ronnal 
.4cnicn 
in Last 2 
Yeats 

1^2 

Repeat 

SNCs 

%FonnaJ 
Action in 
LA&t2 

Years 

% Federal 
Facilities 

2% 

43 

0.1% 

Hi 

1% 

13 

0.3% 

30 

0.2% 

% 

Municipal 

Facilities 

62% 

1,547 




■ 


i99 

21% 

% 

Industrial 

Facilities 

36% 

744 

n 

IS 

3% 

m 


404 

6% 

A!i 

Facility 

Types 

100% 

2,337 

24% 

93 

32% 

560 

33% 

1.334 

27% 


Other 2001 Bata 

States inspect 60% - 90% of the population and EP A inspects less than 20% of the population. 

Ws are more likely to take actions in areas with high percentage (>25%) of minorities. (59% of 
lepeat SNC facilities in EJ sensitive areas receive no formal action compared to 70% in non-EJ ) 

Data Gaps 

Data arc not available on the following areas fot NPDES Majors: 

• capacity building 
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• compliance assistance activity counts and outcomes 

• incentives and outcomes from incentives 

• responses to citizen complaints 

REGIONAL DATA 


Inspections 

Ninety' seven percent of majors have been inspected nationally between 1991 and 2001, with the 
Regional rates ranging from 92% and 1 00%. Ninety one percent of majors have been inspected 
in either 2000 or 200 1 , with the Regional rates ranging from 75% to 98%. Region 1 0 has 
inspected 75% - the other regions range from 85“/<i to 9S%. 

Informal and Formal .Actions 


B.7 ERA and State Formal Actions - 3 Year Trends 


Shaded boxes are regions with a low percentage of actions relative to iheir universe of SNCs. 


Region 

^aod^ofAl] 

Majors 

— 

<fand%ofAtl Major 
SNCs 

Percenl of all J 999 

Pornial AcOons 

Percent of aJJ 200U 

Fotmiii .Atlions 

Fcrtcntola]] 2001 FormaJ 
Acbons 

I 

456 (7%) 

156 (9%) 

4%’ 

3% 

3% 

2 


99 (6%) 

15% 


18% 


739(11%) 

124 (7%) 


12 % 

8% 

4 



8% 

11% 

35% 

5 




,2% 

6% 

6 

1,024(15%} 

349 (21%) 

52% 

42% 

35% 

7 



BBH 

r-it;. 

. '2 % . 

% 

269 (4%) 

50 (3%) 



:3,% .. 

9 

326 (5%) 

30 (2%) 

3% 

4 % 

4% 

10 



5% 

4% 

6% 


B -4 
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B,8 EPA and State Formal and Informal Actions at Majors- 3 Year Totals 1999-2001 


Region 

? and Vt of 

AU Majors 

#and %of AU 
Major SNCs 

Percent of SNC 
Uriivetsc 

Percent of all Pormal 
Aciions 1999-2003 

Percent of all Infonnal 
Actiors 3999 -1001 
(trPA and State) 

1 




3% 

.4% 

2 

605 

QIQHIIi 

6% 

17 % 

1.9 % 

3 



7% 

9% 

3.2 % 

& 


349 (2lVc) 

Tmm 

11 % 

22 

5 


36» r22?<,) 

\ 22% 

5% 

6.9 % 

A 

I,02'»(l5%:i 

349 (2Jrc) 


44% 

56.7 % 

- 

590 (6%) 

120 (7%) 



2% 

6.i % 

8 




2% 

.2% 

9 



2% 

4 % 

0 

to 

289 (4^) 

25 (IM.) 

1% 

5% 

1.4% 


B.9 Addressing SNCs with Formal Actions (State and EPA Actions) - 3 Year Trends 
Shaded boxes represent those equal to or less than the national average. 


PerC«at of SNCt Addressed | 


1999 

2000 

20411 1 

Region 

Addressed 
with Fomial 
Actions 

Addressed 
Timely and 
Appropriate! 

y 

Addressed 

with 

Formal 

Actions 

Addressed 
Timely and 
Appropriately 

Addressed 
with Formal 
Actions 

Addressed 
Timely and 
Appropriately 

] 

21 % 

14% 

IK% 

6% • 

J9% 

14% 

2 

3% 

7% 


B.%' ■ 

8% 

9% 

3 


14% 


5% 

22 % 

11 % 

4 

5 % ' 


: 8%, 

6% 

7% 

5% 

5 

9*4 

n % 

3% 

7% 

6% 

7% 

6 

37% 

24% 

31% 

!7% 

24% 

14% 

HH 

5% 

.6%' 

11 % 

9% 

8% 

2% 

IMI 

.3%. 

2% 

2% 

2% • 

.2% 

0% 


20% 

19% 

19% 

9% , . 

23% 

;o% 

10 

37% 

22% 

18 % 

14% 

17% 

7% 

Nfldoiuil 

IS % 

13% 

14% 

9% 

13% 

9% 


Timely & appropriate applies to those new SNCs with an action OR returned to compliance on 
their own. 
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Nationally and by Region, the percentage of SNCs addressed has been consistent, but at low 
percentages (15%, 14%, 13%). Regions 2,4, 5, and to a lesser degree, 7 have consistently 
addressed a lowpercentage of their SNCs, and Region 8 has only addressed 3%, 2% and 2% for 
the 3 years consideied. 

B.IO Perpetual SNCs with Actions 2001 

Shaded boxes represent those with less than s50% addressed with formal action. 


Rfigion 

Number of 
Perpetual SNCs 

Percent of All 

Perpetual SNCs (93) 

Percent of Perpetual SNCs 
'iivith Forma! Action in Last 2 
Years 

1 

9 

10% 

11% 

2 

1 

1 % 

0% 

3 

A 

4 % 

50% 

4 

34 

37% 

41 % 

5 

23 

27% 

16% 

6 

11 

12% 

66% 

7 

6 

6% 

17.% 

8 

2 

2% 

50% 

9 

I 

) % 

0% 

10 

0 

0% 

0% 

National 

93 

100% 

33% 


Data show that 49% of facilities nationally recover from SNC status on their own, without an 
action from EPA or state. 

B.ll Regional Percent of All Penalties, SEPS and Injunctive Relief 1999 - 2001 
(DOCKET) 

Shaded boxes are regions with low percentages relative to their percent of the SNC universe. 
This table refers to dollar amounts - not number of cases with SEPs or penalties. 


Regian 

Percent of 
All 

Majors ia 
SNC 

% of AJI 
penalties for 
Majors 

% Df All SEPs 
for Majors 

% DfAll 

Penaltlea and 
SEPs CombiDed 
for Majors 

% of All 
Injunctive 

Relief for 

Majors 

I 

9% 

5% 

34 % 

16% 

15% 

2 

6% 

10% 

8 % 

9% 

1% 

3 

7% 

15% 

!0 % 

13% 

10% 

4 

21 % 

23% 

1% 

15% 

30% 
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Region 

Percent of 
All 

Majors In 
SNC 

% of All 
Peiiailies for 
Majors 

1 

%of AU SEPs 
for Majors 

% of All 

Penalties and 
SEPs Combined 
for Majors 

% of All 
Injunctive 

Relief for 

Majoi's 

< 

22 % 

17% 

13 % 

i5% 

■''1% 

6 

2) 

16% 

7 % 

i3 % 

22% 

7 


1 % 

<1 % 

1 % 

<1% 

3 

EQHI 

1 % 

4 % 

2% 

0% 

9 

2Vc 

7% 

14 % 

9% 

0% 

to 

1 % 

3 % 

8 % 

6% 

3% 


B.12 Average Penalty Per Action 1999 - 2001 

These data are from IDEA which includeu Docket and PCS. 

Shaded boxes arc those with average penalties below the national averafie. 


Region 

Average Penalty per Action 

Percent of Actions with Penalties 

1 

5C4I5 : . 

6% 

2 


21 % 

3 

$ 976 

17% 

4 

$4,441 

30% 

3 

S 1.231 

5% 

6 

S 2,009 . 

17% ■ 

7 

; • V :V, 

^34% : 

8 

$19,085 

■-3Z% ' ^ y ' 

9 

$176 

3% 

IP 

$ 7,934 

39%, 

National 

$3,i52 

41 % 


A Note About Penalty Data 

Penalty data arc required in DOCKET. While there are some penalty daia available in PCS, 
slates are not required to enter it Data from DOCKET shows national penalties at $35,828,059 
for 1999-2001. For the same time period, PCS shows national penalties at $12,784,708. PCS 
shows average penalty at $14,065 and an OTIS management report for the same time period (all 
data sources) shows average penalty size of $3,486. 
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B.13 Percent af Actions Requiring *Ntm'Physical Compliance Actions 
Shaded boxes have < 50 % of actions requiring hon-physical compliance actions. 


Rfrginn 


20(10 

2001 

1999-3001 

1 

73% 

13% 


43 % . . 

2 

98% 

73 % 

68% 

84% 

3 

«3 % 

50% 

.80% 

77 % 

4 

63 % 

100%. 

ICO % 

82% 

5 

50 % 

0% 

100% . 

50% 

6 

81 % 

76% 

57% 

75% . 

7 

67 % 

50% 

100% 

63% 

1 





9 

0% 

100% 

43 % 

40% 

10 

67 % 

0% 

50 % ' 

'44% 

Total 

82 % 

68% 

60 % 

73% 


* Non-physical compliance actions include; ACC (ProM'de Site Access), AUD (Auditing), INF {Information 
Lctier Request), LAB (Labeling/Manifestiiig), MTS (MonilorTiig/Satrplbg), OTH {Other (Please Describe)), 
PER (Pccmii Application), REC (Record Keeping}, REP (Rq)oitinfi), SAS (Site Assessment), RIF(RI/FS). TBS 
(Testing), TRN (Training), or EMS (Enyirontneiitel Manacement Review'). 

STATE DATA 

Note: The following stales have DMR entry rates below 95%: DC> ALj OH, Wl, NM, TX, MO, 
NE, WY, AZ, HI, CA, NV, AiC, ID , The foil owing stales have DblR entry rates below 91%: 
DC, MO, NE. WY. AZ. HI, CA.NV, ID. {FY 2001) 

Inspections 

Percent of facilities inspected between 1 997 and 2001 is 97% nationally. All but 3 states 
inspected 90% or more. MN, A2 and WA inspected 8fi%. 84% and 80% respectively. 

Formal and Informal Actions 

The following table highlights states with lower percentage of fonnal and informal actions than 
their percent of the SNC universe. Most states have a low' percentage of actions relative to their 
percent of the SNC universe, implying that few states are responsible for a disproportionately 
large percent of the actions. 
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B.14 Percent of £PA and State, Informal and Foi-mal Actions, 1999-2001 

Shaded boxes are states with percent of actions lower than their percent of the SNC universe. 


Slate 

%ofSNC 

Universe 

infurraal 

actions 

%of informl 
aclioiis 

fi formal 
acTioiis 

% of formal 
actions 

C7 

i.'M 

Q 

0 

33 

t 

WA 

j.l 

0 

0 

7.0 

,6 

MF 

1.3 

[) 

0 

12 

A 

\H 

1.1 

0 

0 

iO 

.3 

R] 

,7 

19 

.414 

15 

.5 

\'T 

1 

0 

0 

3 

.t 

NJ 

,5 

S9 

:.9% 

275 

9 

NY 

4.*) 

0 

0 

IJ5 

4 

DC 

2 

Q 

0 

2 

.06 

DE 

DO l±UB 

0 

0 

no 


WD 

1.5 

2 

<-3% 

35 

] 

FA 

za 

3 

<.i% 

39 

) 

VA 

1.5 

172 

3.6% 

31 

1. 

Vi\ 

1-3 

2 

<•1 % 

59 

2 

aL 

4.5 

7 

.1 % 

48 


fL 

2J 

69 

1.9% 

97 

5 

OA 

l.l 

no 

Z2M 

184 

6 

KY 

k-5 

B3 

].7% 

42 

I 

MS 

1.8 

21 J 


30 

t 

KC 

4.1 

3 

<.1% 

37] 

12 

SC 

1.2 

529 

11.3% 

1S3 

5 

TN 

5.9 

2 

<.l% 

22 

-.7 

IL 

1.7 

169 

3.6% 

162 

6 

W 

4.0 

39 


36 

34 

Ml 

3.9 

0 

-f-. 

33 

,) 

MN 

1.7 

0 

.i:. .ft 

29 

,1 

OH 

5.4 

117 


2? 

.9 

wi 

5.0 

0 

■t. . , ■ 

6 

2 

AR 

IJ 

SOI 

12.6% 

62 

2 

LA 

3.4 

313 

6.6% 

97 

3 

NM 

.5 

9li 

2% 

16 

5.3 
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Stfire 

% oFSNC 
IJnIvem 

# of informal 
actlORS 

% of informs] 
actions 

H forma! 
actions 

% of formal 
actions 

ox 

1.4 

215 

4.6% 

142 

‘ 

TX 


1.43^ 

W.7% 

262 

5 

lA 

1.9 

2ii 

6.] % 

29 

.9 

KS 

].3 

0 

9 

Id 

.3 

MO 

2.i 

0 

0 

28 


KE 

1.3 

0 

0 

21 


CO 

.7 

3 

<,1 % 

6 

.2 

Ml 

.5 

: 

<,1 % 

7 


ND 

.1 

(1 

0 

3 

.1 

SD 

.2 

2 

<,!.% 

3 

.1 

UT 


5 

.) % 

15 

^ .5 

wy 

,7 

1 

<-f% 


-- 

AZ 

.6 

0 

0 


.1 

CA 

1 

0 

0 

ns 

6 

HI 

.1 

0 

0 

4 

.1 

AK 

.5 

2 


It 

.6 

M\' 

.1 




BUB 

ID 

.1 

7 


4 

.1 

OR 


55 

1.1 % 

31 

1 

WA 

.4 

5 


33 

i 

Tottl 

100% 

4^667 

100% 

2,9^ 

86% 
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B.15 Addressing SNCs with Formal Actions (State and EPA Actions) *3 Year Trends 
Shaded boxes represent those equal to or less than the national average. 


percent of SNCs Addressed \ 


iy9y 

20UU 1 

■2001 


Addressed 

with 

Furma) 

Action.'; 

Addressed 
Timely and 
Appropriately 

Addressed 

witli 

Formal 

Actions 

Addressed 
Tiniely and 
.Appropriately 

Addresisd 
■wich Formal 
Actions 

Addressed 

Timely and 
Appropriately 


3% 

$9 % 

7 % 

57 % 

5 % 

6 ;i 

ISH 

13% 

47 Si 

4 % 

42 % 

8 % 

41 % 


7% 

55 % 

13 'l'« 

63 % 

15 % 

60 31. 


10% 

?Cl% 



20 % 

47 % 

EH 

20% 

60% 

0 % 

50 % 

13 % 

75 % 


39% 

78 % 

0% - , 

a % 

SO % 

lOO % 

EH 


}00% 

50 % 

75 % 

7 % 

IS % 


6% 

&DY< 

6 % 

72 % 

13 % 

67 % 

E9H 

0% 

0% 

0 % 

SO % 

0 % 

50 % 

I DE 

.. 

- 


Q % 

- 

- 


30% 

90 % 

0 % 

63 % 

QQm 

lUO 7% 


10 % 

53 % 

:o-% 

s: % 

(0 % 

wamm 


.5%- ■' ■ 



to % 

0 % 

56% 

mm 

25% 

70% 

20 % 

65 % 

19 

57 > 


•3% 

64% 

',9..% ■ 

'.*s % 

2 % 

37 % 



fV, 

67% 

• 8-% 

32 % 

11 % 

*8 % 

mm 

■ 13% 

55 % 

r % 

58 % 

14 % 

*7 % 

KY 

;o% 

82 % 

\i % 

43 % 

8 % 

E9BHH 

m 

%% 

. 59 %. 

'S% ■ 

55 % 

4 % 

4S S', 

EBi 

14% 


0%. 

57 % 

0 % . 

•49 % 

mm 

14 'H 

:AS-%, - V. 

16 % 

42% . 

15 % 

80 % 

tsm 

-0%. 

64 % 

•0.:% 

53 % 

2 % 

64 % 

I— 


84 % 

A8 % 

73 % 

71 % 

86 % 

1 ^ 

3% 

46 % 


52 % 

2% 

42 % 

EH 

9 % 

64% 

0 % 

42 % 

0% 

53 % 

EH 

5 % 

Si% 

13 % 

3B % 

10 % 

50% 
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Pi^rccDl of S?S'Cs AdUreascd 




1 

iW9 

2000 

2001 

State 

.addressed 

Addressed 

Addressed 

AtldiEsscd 

Addressed 

Addressed 


with 

Tiinety and 

with 

Timely and 

with Formal 

Timely and 


Formal 

Actions 

Appropriately 

Formal 

Actions 

Appropriately 

Actions 

Appropriately 

OH 

2% 

39% 

4 % 

43% 

1% 

ii % 

v,i 

0% 

39% 

0 % 

0% 

0 % 

79 % 

AR 

?.5% 

50% 

13 % 

40% 

22% 


LA 


46% 

33 % 

61 % 

l? % 

60 % 

NM 

\i% 

100% 

BQBli 

33% 

13 % 

63 % 

OK 

45% 

76% 


70 % 

47 % 

68% 

TX 

mm 

7] % 

M % 

57 % 

10% 

64 % 

lA 

3 % 

90 % 

26% 

79 % 

1% 

44 % 

KS 

0% 

40% 

.0%. 

63% 

c% 

56 % 

MO 

, 13% 

: 53 % , , 

3% 

67 % 

0 % 

63 % 

NE 

.•a%v- 


14 % 

37% 

0% 

a % 

CO 


;oo% 

0 % 

5S % 

0 % 

75 % 


: 

;0{} % 

0 % 

IOC % 

0 % 

44 % 


0% 

100 % 

; 0 % 

too % 

0% 

]00 % 


.(1% 

67% 


too % 

\0-%. 

■50 % . 

UT 




54 % 


9t % 

'AT 


75% 




■33.%-V'‘ 

A2 

14% 



mmm 

IGBIB 

:33-%' 

CA 

lj% 

65 % 

13 % 

30% 

0 % 
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0 % 

AK 

0% 

43% . 

/O % 

22 % 

0 % 

40 % 

NV 

- 

- 

- 

- 
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100 % 

ID 

29% 

71 % 


43 %-- _ 

Q> . 

20 % 

OR 

50% 

75 % 

50 % 


50 % 

50 %• 

WA 

14% 

56 

14 % 

7J % 

20 % 

60 % 

NfltionB] 

13% 

59% 

9 % 

49 % 

9% 

58 % 


Timely & appropriate applies to those new SNCs with an action OR returned to compliance on 


their own. 
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Penalties 

Wlt:le there are some penalt>' data available in PCS, stales are rot required to eater it. State 
penally data tberetbre incomplete and unreliable for purposes of meanitigltjl analysis. 


B.16 Perpetual SNCs (OTIS 9^26/02) 

Shaded boxes are tho.se with s65% of Peipetual SN'Cs addressee with formal action in last 2 years. 


S(aic 

T Perpetual SKCs 

% of aU ptrpccual 
SNCs 

U Pcqjtrfjal SNCs with 
jcUoa tr Us*. 2 years 

% Perpetual SNCsi with foniiEi 
ac(io3i in lafit 2 yeurs 

MA 

7 

SH 

0 

(}% 

KH 

2 

2% 

1 

50 Vu 

NV 

1 

1 % 

0 

(1% 

PA, 


2% 

0 

0% 


1 

1 % 

1 

m% 


1 

1% 

1 

100% 

AL 

6 

6% 

2 

33 % 

T‘l. 

5 

6% 

1 

17 “/• 

KY 

5 

5% 

1 

20% 

MS 

10 

U % 

5 

60% 

NC 

4 

4 H 

i 

75% 

TN 

3 

2% 
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I 
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6 

6^^ 

0 

0% 

MI 

10 

11 % 

1 

3.0% c 

OH 

7 
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I 

1 % 

0 

0% 
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3 

3% 

1 

33 % 

OK 

1 

1 % 

1 

100% 

TX 
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5 

7J % 

NE 

6 

6% 

1 

■ 17%:-. 

CO 

1 

1 % 

0 
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SD 

1 

1% 
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HI 
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\ % 

0 
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Fetruary 2003 Appendix C 

Environmental Indicators 
NPDES Majors Performance Analysis 


NATIOfiAL DATA 

Regions 9 and 10 have very poor data quality and the data ate unreliable. 


C.l Environmental Indicator Data EY 1999-2001 



1999 

2000 

2001 

♦Percent of Enfcrcemenl Actions that Result in the 
Reduction, Elimination orTreatment of Pollutants 

29% 

35% 

46% 

Percent of Eifiuent Limit Violations Causing SNC 

- 

- 

25% 

Percent of SNCs that are Effluent Related 

- 

- 

50% 


* These data are reported to docket but there is no way to distinguish which cases are for majors, except 
where a link can be made to a permit number in PCS. A total of 364 cases were linked to a major permit 
number in PCS (out of 577 majors with enforcement actions). Therefore, this data represents only a 63 % 
of cases with pollutant reductions for 2 00 1 . Additionally, data quality is low b ecause of poor reporting. 
These data are not reliable for meaning&l anelysia. 


C.l FY 2001 Effluent Violations for Conventional Paramelcrs and Percent Over Limit 
Shaded boxes are the 4 highest ntimbCT of exceedances per category. 


P«TC«T,l Over 
LimiC 

<20% 

20%. 

^ 9 % 

40%- 

59% 

60V 

79% 

so%- 

99% 

199% 

200%- 

499% 

500%- 

999% 

>U000% 

Unk 

Total 

of 

Violations 

m 



S79 

6S7 

HMI 

1,234 

487 

580 



Perceift of 

All 

Violations 



■ 

8% 


.13%- ■ 




<]% 

100% 


C.3 2001 Effluent Violations for Toxic Parameters and Percent Over Limit 


Shaded boxes are the 4 higher number of exceedances per eategt^. 


Percent Over 
Linit 

<20% 

20%* 

39% 

(S.NC 

limit) 



80%* 

99 % 

100%- 

199% 

2«l%^ 

499% 

500%* 

999% 



Total 

Number of 
Violations 

845 



374 

485 

m 

994 

454 

S32 

107 

6,221 

Percent of 

All 

Violations 

14% - 


8% 

6% 

8% 


16% 

7% 

n% 

2% 

100% 
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Note: There are an additional 2 S,286 effluent iitnil violations that are for neither conventional or 
toxic pollutants. Total effluent limit violations = 46,231 


C.4 FY 2001 Inspection Coverage and Furmal Actions at SNCs in 303(d) Listed Water 
Segments 



303(d) 
listed i^'iiter 
segments 

^ in 303(d) 
listed water 
segments tha! 
were 

injected in 
hs'. 2 years 

4 h; 303(d) 
water segments 
that had a forma! 
action in last 2 
years 

Percent of SJ^Cs jn 
303(il) listed waters 
that h&d a formal 
action in last 2 
years 

Percent of 

SNCs in NON 
303(d) listed 
waiets (hat hoc n 
formal action 

S>;Cs 

458 

475 

114 

23% 

24% 

Repeal SNCs 

1[>0 

96 

30 

30% 

27% 


8 

8 

3 

38% 

32% 


Many segments have not yet been characterized, so this probably undercounts facilities in 
priority water segments. 


REGIONAL DATA 

Note: Regions 3, 9 and 10 have DMR entry rates below 95% (the national target) Region 9 

has a DMR entry rate of 48%. (FY 2001) 


C.5 Percent of Actions Requiring Pollutant Reductions, Elimination Or Treatment 
(Federal Actions Only) 

Shaded boxes have a 50 % of actions requiring pollutant reductions, elimination, or treatment. 



1999 

2060 

2001 

1999-2001 

1 



100% 


2 

18 '■ ■ " 

'iS%7 ■' 

'36% 

■'23% 

3 

'17 : 


0% 


4 

mmam 


61% 


5 



ltK)% 

60% 

6 



nSBBHB 

warn 


7 

67% 

Mfunii 


'5a% 

8 

;044 ' ; .:v; 

a%' 
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100% 


50% 

10 

67% 

100% 

75% 

76"/. 

Total 

29% 

35% 

46% 

35% 
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C.6 Effluent Violations for Toxic ParameUrs and Percent Over Limit 2001 
Shaded boxes are regions with higher percent of total toxic exceedances than percent of all 
SNCs. Diagonal bar s arcrcai ons with ^ 13 % of t oxic exceedances over 1,000%, 


Region 

%or»ii 

ijiajcT 

SNCj 

Total if of 

Twk 

ExececificiAS 

4 Toxic 

ExcccUnces Over 
1,000% 

% ofKcsion's Tcixic 
Hxceedancsi over 
1,000% 

%ofA}l Toxic Hxcccdances 

1 

9% 

78S 

56 


13% 

2 


1,349 

203 

\^///// 

22% 

3 


797 

50 

m 

13% 

4 



113 


13% 

5 



127 

wsaaoL 

1G% 

6 


642 

73 

11% 

10% 

7 

7% 

167 

27 


3% 

8 

2% 

64 

8 


1% 

9 

2% 

531 

U1 

^^9999 


10 

1% 

64 

4 

6% 

1% 

Total 

100% 

6,221 

832 

13% 

100% 


C.7 Effluent V'iolations for Conventiona l Parameters and Percent Over Limit 2001 
Shaded boxes are regions with higher percent of total conventional exceedances than percent of 
SNCs. 


Region 



%of Total Convenrional 
Exceedances 
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1,249 


2 

6% 

2,327 

,1:8%;" 


7% 

710 

6% 


21% 

2,465 


5 

22% 

1,868 

16% 


21% 

1,618 

14% 

7 

7% 

S73 

- \ v'"- 

8 

3% 

I7SI 
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2% 

421 


10 

1% 

204 


Natl, 
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STATE DATA 

Note: The following states have DMR eniiy rates below 95%: DC, AL, OH, Wl, NM, TX, MO, 
NE, WV, AZ, HI, CA, NV, AK, ID. The following states have DMR enlr>' rates below 91%: 
DC. V/I, MO, NE, \VY. AZ, HI, CA, NV, ID. fFY 2001) 

Percent of Actions Requiring Ponutniil Reductions 
This infoimation is not currently tracked or reported by state. 

C.8 Number of Effluent V'ioiattons for Toxic Parameters and Percent Over Limit 2001 
Shaded boxes are stales with higher percent of total toxic exceedances than percent of all SNCs, 
Diagonal bars are stales with >15 % of toxic exceedances over 1.000%. 



VnOf.^ll 

Major 

SKCs 

Total* of 

Toi^jc 

Exce:(lanccs 

fi Toxic 

Excedances 

OverJ,00»% 

% of State's 

Toxic 

Exceedances 
over 1 fiOa^d 

%of All Toxic Excccdanccs 

cr 

i 9 

21! 

II 

5.2% 

3.4 % 

MA' 

3.1 

349 

42 

12% 

5.6% 


nm 

69 

f. 

12% 

mmmmm 

NH 

OBI 

93 

15 

16% 

1.5 %. 

FI 

,7 

55 

7 


1% 

VT 

1 

11 

3 

27% 

.2% 

NJ 

.5 

17 

2 

12% 

.3% 

NY 

tm 

295 

11 

4*/, 

4.7% 

PR 


1.037 

190 



DC 

,2 

0 

0 

0% 

0 

DE 


5 

0 

0% 

<.1% 

MD 

‘■s ..... 

24 

3 


.4% 

PA 

m 

222 

13 

7% 


VA 

1,5 

416 

15 

4% 


WV 

1.3 

130 

17 

mm. 

i.1% • 

AL 

4.3 

S5 

9 

11% 

t.4% 

FL 

Ba 

233 

38 

mmk 

mmmmm 

GA 

in 

93 

11 

12% 

1.5% 

KY 

In 

37 

3 

8% 

.6% 

man 

119 
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% Over LImic 

Hof AH 

Majcd* 

SNCs 

Toul # of 

Toxic 

Exceedances 

» Toxic 
Exrcdanccs 

Over l,i)00^<B 

' 

%t>fSutte’8 

Toxic 

Exceedances 
over 1,000% 

%or All Toxic Exceedances 


m 

U7 

16 

14% 

2% 


m 



15% 

.6 % 

TN 


S7 

14 

mm\ 

1.4% 

JL 


146 

15 

10% 

2,3% 


EEB 


11 


3.4% 

Ml 

m 


13 

mm 

L3% 

mm 

m 

n 

2 


.2% 

OH 

m 

491 

SO 


«% 

WI 

wm 

69 

QIBI 

9% 

1.1 % - 

AR 

1.3 

34 

10 


.5 % 

LA 


169 

26 

mm. 

2.7 % 

mm 

.5 

12 

0 

1 

0% 

.2% 

OK 

1.4 

62 

7 

11% 

.1% 

TX 

14.3 

365 

30 

8% 

5.8% 

lA 

1.9 

53 

3 

6% 

.9% 

KS 

1.3 

3 

3 


<1% . 

MO 

tm 

S7 

14 

mm 

1.4% 

NE 


24 

7 

mmtL 

.4% 

CO 

.7 

37 
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.6 % 

MT 

.5 

6 

0 

0% 
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ND 

.] 

0 

0 

0% 

0 

SD 

.2 

u- 

2 
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-•2% 

UT 

.6 

10 

0 

0% 

.2 % 

'VfY 

.7 

0 

0 

0% ' 

0 

AZ 


50 
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HI 
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NV 

.5 
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■ 

%oJ AK 

Major 

SNCs 

Tctf.i 9 of 

Toxic 

^xcsedances 

# Toxic 
Exccdaivccs 
Over l,COOVo 

% of Suite's 

Toxic 

Exceedances 
over l,000*/a 

%of All Toxic Exceedances 

AK 

.1 

14 

0 

0"/i 

.2% 

ID 

.3 

$ 

mm 

0*/r 

<.l % 

OR 

.2 

J3 

0 

OH 

.2% 

WA 

.4 

29 

4 


.5% 

Total 

100% 

6,22] 1 852 

13% 

100% 


C.9 Distribution of Exceodances 2001 

Shaded boxes are 3 categories witb the most exceedances (by slate) 
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with 1* or 2'"^ most 
exceedances in this 
category, 
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Senator Crapo. I should announce to the folks here that we have 
been informed that we are going to have a vote at 11:30 a.m., 
which means in about 5 or 6 minutes, if it occurs as they have pro- 
jected it. So what I am going to do is continue the questioning of 
this panel for that five or 6 minutes, and then we will come back 
after the vote and begin the third panel. If there are no senators 
here to switch off, then what we will probably do is just recess for 
a short time. I think it is only one vote, and go over and vote and 
come back, and then resume the panel. 
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In the few minutes that I have to go back into questioning, I 
would like to talk for a moment about some of the difficulty we are 
facing with regard to getting a handle on what is coming out from 
the Agencies as to how we are administering the wetlands pro- 
gram. Mr. Dunlop, I have a copy of a Powerpoint presentation that 
the Jacksonville District of the Corps is giving on the SWANCC de- 
cision and the advance notice of proposed rulemaking. Are you fa- 
miliar with that document? 

Mr. Dunlop. No, sir, I am not. 

Senator Crapo. Basically what it does is go through a number 
of the issues to try to explain to folks. I assume it is a presentation 
to try to help people who are dealing with the issue to understand 
where we are today. 

Mr. Dunlop. Yes, sir. 

Senator Crapo. Just to give you a couple of examples, on the sec- 
tion entitled “adjacent waters,” it has a little duck talking to ex- 
plain the circumstances. It is talking about the fact that the Su- 
preme Court has not defined the term “adjacent” or whether the 
basis for adjacency is geographic proximity or hydrology. Then it 
goes on to talk about the fact that wetlands are jurisdictional only 
if they are adjacent to navigable waters, and describes the fact that 
the Corps defines “adjacent” as bordering, contiguous or neigh- 
boring, and has a little map showing that this could be many dif- 
ferent things. In fact, it says that there is no fixed distance that 
may be required. 

The ultimate conclusion of the section on adjacency is that there 
isn’t even a definition of where the measuring point starts, so we 
don’t know where the measuring point starts for what is adjacent; 
we don’t know what distance we are talking about in terms of bor- 
dering, contiguous or neighboring. And the little duck says, “Adja- 
cent is what I say it is.” It seems to me that that is about the kind 
of clarity that we have in the advance notice of rulemaking and the 
status of where we are right now. I just wanted to ask you if you 
feel that this is the way that we should be approaching the defini- 
tion of what it is that we are getting at under Section 404 of the 
Clean Water Act? 

Mr. Dunlop. Well, sir, I think that the process that we have is 
the appropriate process. As we discussed earlier, another option 
would be just to not do anything and let the courts litigate these 
matters and come up with all these disparate decisions, and maybe 
that would provide enough guidance. That could take years and be 
totally unsatisfactory. 

The other approach could be that maybe a bunch of smart guys 
like us could sit around in our various agencies and we could think 
up very specific definitions for all these matters and send them 
forth top-down from Washington and decree all these things under 
the authorities we have. The third option is to go out to the public 
and say, gosh, there are a lot of things to think about here, just 
as you have described. Can you, Mr. and Mrs. America and people 
who have a demonstrated interest in these things, inform the pol- 
icy process? 

That is what the ANPRM asked them to do. Would you inform 
this process? Then ultimately, the obligation does reside, if we go 
through a rulemaking, for those people in the executive branch in 
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effect to legislate through rulemaking, or there may be other ways 
that legislation entails through the legislative branch. The point is 
that this process of collecting information and data and comments 
from a broad range of the American people seems to us to be the 
most prudent and best way to bring all these matters to conclusion. 

Senator Crapo. So you are telling me that as the matter does 
come to conclusion, we should seek to get some clarity on matters 
as to the definition, for example, of what “adjacent waters” means? 

Mr. Dunlop. Yes, sir. 

Senator Crapo. And that when we are at that point of the con- 
clusion, we should have clarity in these definitions? 

Mr. Dunlop. Yes, sir. I think that is fundamental to the rule of 
law. 

Senator Crapo. I would certainly agree. One of the reasons that 
we are having this hearing is to try to figure out whether and if 
so and in what way Congress needs to weigh in on this issue. Obvi- 
ously, there already has been a piece of legislation introduced to 
deal with it in one context. I am sure there are a lot of ideas about 
how that should be done. 

Do you have any idea, or can you give me a projection as to when 
the rule would be proposed and be made available? 

Mr. Dunlop. The reason that it is very complicated to give a rea- 
sonable projection is because of the enormous number of comments 
that have arrived, as Mr. Mehan was describing, and our sincere 
interest in parsing these comments in a way that will have legit- 
imacy in terms of fully considering all these matters. I think we 
tend to be biased to action at the Army, and we would like to move 
sooner than later. 

Senator Crapo. So maybe next week? 

Mr. Dunlop. No. 

[Laughter.] 

Mr. Dunlop. But I don’t know that we have even done more 
than open all those 133,000 envelopes yet. But as we delve into 
these matters, we will move with dispatch. It is certainly our intent 
to move with dispatch. 

Senator Crapo. You do not have a projected time line? 

Mr. Dunlop. No. 

Senator Crapo. I just want to conclude with one further observa- 
tion, and if any of you would like to comment on what I am going 
to go through here, you are certainly welcome to. Just to show an 
example of the breadth of what we seem to be dealing with here 
in terms of the previous interpretation of the Clean Water Act, I 
have a copy of a water discharge permit for the San Diego area. 
In this document, it defines what are the waters of the United 
States. This as previously, and I realize we are in kind of a con- 
fused state right now as to what we are talking about. But in here, 
it says, as has been stated previously in some of the testimony and 
some of the questions, that a municipal separate storm sewer sys- 
tem is considered to be a part of the waters of the United States. 

Then when you look at the definition of what that storm system 
is, I mean, a municipal separate storm sewer system includes a 
whole bunch of things. It is a lot of small print here. But one of 
the things it includes is everything, including roads with drainage 
systems, municipal streets, catch basins, curbs, gutters, ditches. 
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natural drainage features or channels, modified natural channels, 
manmade channels, or storm drains. We are talking about regu- 
lating under Section 404, if it were done the previous way we were 
approaching it, regulating gutters in streets. 

The question I have as I approach all of this is, as we try to 
make sense out of the SWANCC decision and where we go from 
here, is whether we intended that under the Clean Water Act in 
the first place, and regardless of whether we intended it then or 
not, what the sensible approach to regulating the wetlands of the 
United States should be. 

It seems to me that we are getting pretty far out there as we 
start talking about regulating gutters in streets, as opposed to 
truly focusing on the wetlands with a regulatory regime. I go back 
to my earlier comments about the number of other Federal statutes 
that are at play here. 

I realize that I am just making a statement, but if any of you 
would like to comment on that before we wrap up, I assume those 
bells were the votes. Before I toss it to the panel, maybe I should 
see if the Chairman or anyone else does. 

I will tell you what. Let’s do this. The Chairman wants to ask 
one question of one of the panelists on the next panel. 

Senator Inhofe. They can go ahead and respond to this, because 
we have 10 more minutes; 15 probably. 

Senator Crapo. OK. If any of the members of this panel would 
like to respond to my comments, very briefly, you may. 

Mr. Mehan. Just again, I think your question is evidence of the 
difficulty of sorting out the 404 issues from the whole Clean Water 
Act, since stormwater is regulated in fact in many circumstances 
as a point source under the Clean Water Act. We have hundreds 
of thousands of general permits regulating those, and CSOs. 

Senator Crapo. So it is not as though it is not already regulated. 

Mr. Mehan. Yes, and it is, and then the watersheds. So in other 
words, there may be cases where 404 jurisdiction has been ex- 
tended beyond what the science or the law allows. I don’t think 
that the stormwater example is a posit, because you are essentially 
talking about things all within the same watershed and that have 
a hydrological connection. 

Senator Crapo. Good point. 

We would like to thank this panel for your attention to this issue 
and for coming here today. You are excused. 

Mr. Dunlop. Thank you for all your courtesy. Senator. 

Senator Crapo. Thank you. 

We would like to invite the next panel to come up. What we are 
going to do is get you seated. We are not even going to let you 
make your opening statements yet. Senator Inhofe is going to ask 
a question or two of one witness, and then we will recess. 

Senator Inhofe. Thank you. I appreciate that. 

Senator Crapo. While the next panel is coming up, I will intro- 
duce them. First is Michael Bogert, who is Counsel for the Gov- 
ernor of Idaho, a good friend of mine. Michael, welcome here. Next 
is Richard Hamann, Associate in Law at the LFniversity of Florida; 
Robert J. Pierce, President of Wetlands Science Application, Inc.; 
and Scott Yaich, who is the Director of Conservation Programs at 
Ducks Unlimited. 
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Scott, you are the lucky guy that the Chairman wants to ask a 
question or two of before we break and run to the vote. 

Senator Inhofe. Mr. Chairman, I appreciate that. That is very 
accommodating. As you know, we have some commitments where 
I won’t be able to come back. 

Mr. Yaich, I just want to get this thing on the record and get 
clarified in my own mind the position Ducks Unlimited. I was in 
shock when I saw you were going to be here testifying in the testi- 
mony that you had. Apparently, Ducks Unlimited has changed con- 
siderably in the last few years since my son has been president of 
a local chapter and all my kids are very active members. I have 
also been. I did not realize you are taking the positions that you 
are taking. 

Now, in the case of let’s just say my neighboring State of Arkan- 
sas, where a lot of us go over there and hunt. We have very cooper- 
ative farmers over there. They are rice farmers and they flood their 
fields, which they have to do. But in order to accommodate the 
hunters, they leave the fields flooded so they can come in and hunt 
on their fields. 

Now, I would have to ask the question, and maybe the question 
should go to Mr. Hamann, if the drainage ditches on rice farms 
were considered jurisdictional, would the farmer need a permit be- 
fore discharging any water containing pollutants? Let’s see, let’s do 
that for Mr. Hamann. Would you have any thoughts on that? 

Mr. Hamann. If they were jurisdictional, yes, it would require 
permits. But there is an exclusion for prior converted cropland, and 
there is an interpretation of wetlands that excludes areas that are 
allowed to go fallow for some period of time, or that are used in 
the production process. I think rice fields fall within that exclusion. 

Senator Inhofe. Of course, when they have to come and drain 
them after this period of time, whatever that is, after the season 
is over, and there are pollutants at that point that go in, which 
could come from waste from ducks or from any number of things, 
could that put at risk a farmer in terms of what he might have of 
any types of remedies? 

Mr. Hamann. Well, actually Congress has created an exclusion 
from the discharge definition for irrigation return flows and drain- 
age from agricultural lands, which has actually caused quite a few 
problems, for example, in Florida, where drainage from sugar cane 
fields is polluting the Everglades and it is not regulated under the 
Clean Water Act. So the rice farmers are basically exempt. 

Senator Inhofe. Except that that regulation is for the purpose 
of irrigation. If they leave it irrigated for the other purposes, are 
you certain that that would not be considered a problem or expo- 
sure for that farmer? 

Mr. Hamann. The 11th Circuit recently held that there was no 
jurisdiction over those discharges in the case of drainage from 
sugar cane areas, which is not irrigation water either. The case is 
Fisherman Against Destruction of the Environment v. Closter 
Farms, 300 F. 3d 1294 (11th Cir. 2002). 

Senator Inhofe. Mr. Yaich, then you don’t think there would be 
any reluctance on behalf of some of the farmers with this interpre- 
tation to allow people to come in and use that property? Is that 
your feeling? 
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Mr. Yaich. Yes, there has not been that reluctance. 

Senator Inhofe. I am sorry? 

Mr. Yaich. There has not been that reluctance. 

Senator Inhofe. Well, but this is all fairly new. I mean, we are 
talking about now with the changes that we are contemplating and 
that are contemplated under some pending legislation. But you 
have answered my question and I appreciate it very much. Thank 
you. 

And Mr. Chairman, thank you for allowing me to ask those ques- 
tions before the next vote. 

Senator Crapo. Thank you. 

Now that you have gotten seated and we have had a little bit of 
questioning, we will go vote and go into recess. We will be back as 
soon as we can. Thank you. 

[Recess.] 

Senator Crapo. The hearing will come to order. I appreciate 
everybody’s patience. I have been informed that they are going to 
call another vote at 12:15 p.m., which is 20 minutes from now. So 
if you guys all stick to your 5 minutes, we might make it at least 
through your testimony. 

Let’s start out. Mr. Bogert? 

STATEMENT OF L. MICHAEL BOGERT, COUNSEL, GOVERNOR 

OF IDAHO 

Mr. Bogert. Mr. Chairman, thank you for the invitation to 
speak to the committee today. My name is Michael Bogert. I am 
Counsel to Governor Kempthorne. Unfortunately, the Governor 
could not join the committee today, but he asked me to extend his 
warmest regards to yourself and the other members of the com- 
mittee. 

Mr. Chairman and members, I appreciate the opportunity to give 
you and the distinguished Senators Governor Kempthorne’s per- 
spective on the SWANCC decision and what it means to our great 
State of Idaho. 

As an initial matter, Idaho is mindful that Section 101 of the 
Clean Water Act declares that it is the policy of Congress to recog- 
nize, preserve and protect the primary responsibilities and rights 
of States to prevent, reduce and eliminate pollution and to plan the 
development and use of land and water resources. 

Mr. Chairman, we are very comforted that Congress has enacted 
a statute that has the words “rights of States” in them, and that 
is the context by which we view the discussion this morning. This 
statutory declaration for Idaho is the ideological lens by which we 
will view any attention by Congress to the Clean Water Act in the 
aftermath of SWANCC. 

However, we would be remiss if we did not acknowledge how 
much we appreciate the chance to even offer the State’s perspective 
on this important decision by the Supreme Court to the committee 
today, as well as to the Federal executive branch agencies wres- 
tling with this complex issue. 

Through the advance notice of proposed rulemaking, or the 
ANPRM, which has been of much discussion this morning, we be- 
lieve the President has signaled he is approaching this problem 
from a decidedly different direction. Through the ANPRM, the 
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Bush Administration has stated that it does not have all the an- 
swers up front, but it wants to be sure to ask all the right ques- 
tions early. Mr. Chairman, a little bit of humility from the Federal 
Government in this regard is greatly appreciated by our State. 

The Administration is also saying that it is keenly aware that 
the SWANCC decision will have an impact on key partners such 
as the States in Clean Water Act implementation, and that even 
before a proposed rule is in order, the Federal agencies want an 
idea of what looms on the horizons for its administrative decision- 
making. Governor Kempthorne appreciates this approach taken by 
the President. I have submitted the Governor’s very brief com- 
ments on the ANPRM for purposes of today’s record. 

To provide the committee with some very brief background, and 
as noted in our comments, Idaho does not presently administer a 
delegated Clean Water Act program under Section 402 for NPDES 
permits. We are presently exploring whether an NPDES program 
makes sense for our State and if so, as of this moment, Idaho is 
not a participant in this familiar model of cooperative federalism. 
But that does not mean that we are not accomplished practitioners 
in Idaho of both cooperation and federalism. 

Addressing cooperation, just last week the Governor forged a sec- 
ond agreement in 3 years with the region’s Governors on salmon 
recovery, and in this past legislative session in Boise, we paved the 
way under our law for Federal-State wolf management. So Mr. 
Chairman, as you are well aware. Governor Kempthorne’s model 
very much is cooperation with the Federal Government. 

We are also pleased to hear today from the Assistant Attorney 
General that the Justice Department shares the values of 
partnering with the States to advance our mutual interests on en- 
vironmental protection. Of course, on the federalism side, you will 
have no greater champion for States’ rights than Governor Kemp- 
thorne. 

Indeed, one of the core values we bring to this debate is that the 
best achievable results in environmental regulation occur where 
the Federal Government not just joins, but partners with State and 
local decisionmakers to avoid the consequences of top-down regula- 
tion. 

Mr. Chairman, as the committee and Congress deliberate over its 
response to the SWANCC decision, we think that it is important 
to have a better understanding of the backdrop of the case, and I 
will briefly describe why the Supreme Court ended up granting cer- 
tiorari in the first place. 

As has been discussed, the petitioner was a coalition of munici- 
palities and they had been trying to secure a permit for a haz- 
ardous landfill during a time period beginning from the mid- 
1980’s. They purchased a 533-acre site which once accommodated 
gravel and strip mining. They worked on this process, and they had 
received all the State and local zoning permits, in addition to a 
landfill development permit from the Illinois EPA, as well as pass- 
ing review by the appropriate State Department of Conservation. 

Mr. Chairman, in the brief that the petitioners filed in the Su- 
preme Court, they describe at length the mitigation process and 
the negotiations that they entered into. I commend this brief to the 
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members of the committee and the Chair as an important compo- 
nent of this statement. 

Senator Crapo. Mr. Bogert, could you make a copy of that brief 
available for the record? 

Mr. Bogert. I would be pleased to do so, Mr. Chairman.xxx 

Senator Crapo. Thank you. 

Mr. Bogert. The petitioners asked the Army Corps of Engineers 
not once but on two separate occasions within a year’s period 
whether the court had jurisdiction over this site. Each time, in suc- 
cessive occasions, the court responded it did not have jurisdiction 
over the landfill. 

But after being alerted by an environmental organization that 
the site may have been briefly home to some migratory birds, the 
Corps changed its mind, and as we all know, it invoked the Migra- 
tory Bird Rule, which by the way is neither a rule and barely deals 
with migratory birds, but that is for another moment, Mr. Chair- 
man. 

Along the way, in addition to making its 404 permit applications, 
SWANCC obtains two separate water quality permits under Sec- 
tion 401 of the Clean Water Act, and then submitted their permit 
twice on two separate occasions, and both times the court ended up 
denying the permit. Probably believing that this was too much gov- 
ernment, SWANCC decided to take their case all the way to the 
Supreme Court. There is no question that that fact circumstance 
was probably influential in the Court hearing the case in the first 
instance. 

Mr. Chairman and distinguished Senators, as you consider this 
issue it is vitally important that the past sins of the Federal Gov- 
ernment in this context that I have just described not be borne on 
your progeny. The Governor would advise that the Congress exer- 
cise its Commerce Clause authority carefully, and ask if the answer 
really is extending the jurisdiction of the Federal Government to 
the curbs and gutters of our streets, as we have just described in 
the city of San Diego. We in Idaho do not think that is necessarily 
the best path forward. 

The other question also that lingers in our mind is if the Army 
Corps has the appropriate resources to deal with streets and gut- 
ters and ponds with birds in them. But it is vitally important that 
Congress consider what the Supreme Court actually said in 
SWANCC. 

One argument that we have heard today is that SWANCC was 
merely a regulatory interpretation case and that it is holding 
should be narrowly construed by the Agencies and Congress. But 
Mr. Chairman, the Supreme Court went out of its way in SWANCC 
to dust off its two major Commerce Clause cases, Lopez and Morri- 
son, and indicated that by a hair’s breadth, this decision could have 
very well gone in that direction as well. 

As Congress looks at how to deal with SWANCC, we would ask 
that the members be mindful of the Court’s current Commerce 
Clause jurisprudence that lurks just closely nearby. From our van- 
tage point in the Governor’s office in Boise, the lessons of Lopez, 
Morrison and SWANCC are not that Congress necessarily cares 
more than the States do about guns in school, violence against 
women, or water pollution in general. 
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Rather, Governor Kempthorne would submit to his former col- 
leagues that real achievement in addressing these noble policy 
goals should include those in the framework of our Federal system 
of government who bring the most promise to achieving results. In 
our view, Mr. Chairman as you well know, those achievers are 
States such as Idaho. 

Thank you, Mr. Chairman, for my time this morning. I appre- 
ciate being here. 

Senator Crapo. Thank you very much, Mr. Bogert. As I men- 
tioned briefly before, but I should have introduced you a little bet- 
ter. Mr. Bogert is a good friend of mine, a good friend and sup- 
porter of Idaho and our great Governor, Governor Kempthorne, and 
we thank you for being here. 

Mr. Hamann? 

STATEMENT OF RICHARD HAMANN, ASSOCIATE IN LAW, 
UNIVERSITY OF FLORIDA 

Mr. Hamann. Thank you. Chairman Crapo. I thank you for the 
opportunity to speak with you today about the decision in 
SWANCC and how it can be reconciled with the goals of the Clean 
Water Act. I have submitted written testimony and would ask that 
that be accepted into the record. 

Senator Crapo. The testimony of all witnesses will be accepted 
in the record. 

Mr. Hamann. SWANCC was a significant setback to the progress 
we have made as a Nation in protecting and restoring our water. 
It affects not only the protection of wetlands from dredging and fill- 
ing, but the discharge of oil, toxics and conventional pollutants. It 
is critically important in a State like Florida where many of our 
most important wetlands and surface waters are not directly con- 
nected to navigable waters. Although Florida does regulate these 
so-called isolated waters. Federal regulation is an important back- 
stop and supplement. I think that has been the opinion of most of 
the other States that apparently have commented on this issue. 
Furthermore, the rivers in North Florida come from Georgia and 
Alabama, where there are no protections for isolated waters, and 
much of our wildlife travels across State lines. 

The value of wetlands and the vulnerability of our waters are not 
defined by the traditional concepts of navigability. I believe that is 
why, although Congress used the term “navigable waters,” it de- 
fined it as “waters of the United States”. I believe the majority 
opinion in SWANCC gave inadequate weight to that definition, to 
the intent of the Clean Water Act, to its legislative history and its 
structure. I think it failed to give deference to the views of the ex- 
pert Federal agencies, their ecological judgment, and it suggests 
the possibility at least of extreme new limits on Federal authority 
to regulate our Nation’s waters based on concepts of limitations of 
the Commerce Clause and federalism. But it didn’t do it. The ac- 
tual holding of the case is much more limited. It held that the rule, 
as clarified and applied to the site, pursuant to the Migratory Bird 
Rule, exceeds the authority granted to respondents under the 
Clean Water Act. 

So the issue before the agencies and Congress is how to respond. 
The initial response of the agencies was to confine the case to its 
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specific holding. Most of the lower courts have been doing that also, 
and the Department of Justice has been consistently arguing that 
position in litigation. This has significant advantages. There is at 
least the possibility that the Supreme Court will not extend this 
case beyond its specific holding. 

In that case, the regulatory definition of “waters” will have been 
weakened, but not critically. It will have been reduced, but not as 
significantly as it could be. I think it is important to retain that 
definition and related definitions such as “adjacent” because they 
have been tested and sustained and applied and used by people in 
the field for many years. On that basis, for those reasons I think 
it is premature to substantially revise it administratively. 

Congress could settle the issue relatively easily by simply remov- 
ing this term “navigable” from the statute, and clarifying what the 
intent was. I think that would probably be the ideal solution. The 
constitutional issues would remain, of course, but it seems clear to 
me that the record would support the conclusion that the discharge 
of pollutants is an economic activity, and that interstate commerce 
depends on clean water, controlling fioodwaters, the existence of 
wildlife, and other resource values that can be affected by the dis- 
charge of pollutants. 

There is at least the possibility of the agencies modifying the 
definitions to strengthen Clean Water Act jurisdiction. They could 
eliminate, for example, the need to show that the degradation of a 
particular water affects interstate commerce, and base their juris- 
diction on the fact that dredging and filling is an economic activity 
that in the aggregate substantially affects interstate commerce. 
The current definition draws this need into the definition of those 
other waters which are subject to regulation. 

The agencies could clarify that tributaries include any system of 
artificial or natural streams, ditches, drains, swales, arroyos, 
aquifers, or other drainage features that are reasonably likely to 
convey water to navigable waters. Senator Crapo, you raised the 
issue earlier of the storm drains. There is a case from Florida that 
I cited in my written testimony, Eidsen, where a gentleman was 
dumping toxic sludge into storm drains that were then flowing into 
other waters. There was no jurisdiction under the Clean Water Act 
except for the fact that he was discharging to “navigable waters”. 
They were able to bring an enforcement action against him based 
upon those definitions. 

The agencies could expand or clarify the definition of “navigable 
waters.” It should include waters that are used or susceptible of 
being used for recreational purposes. Perhaps there is an oppor- 
tunity to defer to States, many of which utilize a broader definition 
of what “navigable waters” means than you see in the Federal defi- 
nition. They could define the concept of “adjacency” to ensure that 
any waters that bear a significant ecological relationship to navi- 
gable waters are regulated. The case law and the developing juris- 
prudence supports these definitions, and it may be better to let 
that play out a little bit further, and then go into a regulatory 
mode. 

Thank you, Mr. Chairman. 

Senator Crapo. Thank you, Mr. Hamann. 

Dr. Yaich? 
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STATEMENT OF SCOTT YAICH, DIRECTOR OF CONSERVATION 
PROGRAMS, DUCKS UNLIMITED 

Mr. Yaich. Thank you, Mr. Chairman. 

My name is Scott Yaich and I am the Director of Conservation 
Programs at Ducks Unlimited’s national headquarters in Memphis. 

I appreciate the opportunity to speak with you today on behalf 
of DU and our more than one million supporters. Our mission is 
to conserve, restore and manage wetland and associated habitats 
for North America’s waterfowl and for the benefit they provide 
other wildlife and the people who enjoy and value them. We are a 
science-based conservation organization, so our perspectives on the 
issue of this hearing are grounded in the water-related sciences 
that we believe provide useful insights. 

Of the original 221 million acres of wetlands in the U.S., 53 per- 
cent were lost by 1997. DU has long worked with voluntary incen- 
tive-based conservation programs such as those provided through 
the farm bill’s conservation titles, and the North American Wet- 
lands Conservation Act. With our many private and public part- 
ners, we have conserved almost 11 million acres. 

Despite our successes and those of many others, the Nation still 
loses over 100,000 acres of wetlands annually, which has a cumu- 
lative negative impact on waterfowl and on the Nation’s water 
quality and related Federal interests. 

I can use the wetlands of the Prairie Pothole Region, which you 
see in this photograph here, the prototypical geographically iso- 
lated wetland, to illustrate our concerns. Of the 20 million potholes 
that once existed in the northern U.S., only about 7 million remain. 
Almost all of these wetlands are small, but the region is the most 
important duck breeding area in North America. One analysis sug- 
gested that duck production would decline by over 70 percent if all 
wetlands less than one acre were lost. Waterfowl are a valuable 
interstate resource and wetland losses far less than this would 
greatly impact waterfowl numbers and could result in closed water- 
fowl seasons with related impacts on the almost 3 million duck and 
migratory bird hunters who in 2001 spent $1.4 billion for hunting- 
related goods and services. Thus, DU and other sportsmen’s organi- 
zations are very concerned about the potential impacts of any 
change that would lessen jurisdictional coverage of wetlands such 
as these. 

The Supreme Court’s SWANCC decision invalidated one facet of 
the so-called Migratory Bird Rule as the sole basis for determining 
jurisdictional wetlands. This has led to uncertainty regarding 
Clean Water Act jurisdiction. However, in their SWANCC decision, 
the Court explicitly reaffirmed jurisdiction over navigable waters, 
their tributaries, and adjacent wetlands, and re-stated their obser- 
vation in the U.S. v. Riverside Bayyiew Homes decision that, quote, 
“Congress’ concern for the protection of water quality and aquatic 
ecosystems indicated its intent to regulate wetlands inseparably 
bound up with the waters of the U.S.,” further clarifying that, “It 
was the significant nexus between the wetlands and navigable wa- 
ters that informed our reading of the Clean Water Act in Riverside 
Bayview Homes.” With these statements, the Court clearly viewed 
connection between wetlands and navigable waters as a critical de- 
terminant for Federal jurisdiction. 
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In light of SWANCC, focus must be placed on the definitions of 
“adjacent” and “significant nexus” for assessing the relationship be- 
tween geographically isolated wetlands and navigable waters. The 
Court implicitly recognized wetland function as an essential ele- 
ment of proximity in Federal jurisdiction, and accepted that adja- 
cency presumes functional connections between wetlands and navi- 
gable waters. 

In light of the Court’s use of these terms, it could be so to inte- 
grate them into the single concept of functional adjacency. Adja- 
cency from a scientific standpoint cannot be viewed as being lim- 
ited to physical proximity. To fulfill the Clean Water Act, there 
should be recognition of the direct functional connections of water 
and wetlands, groundwater, and flowing navigable waters. 

Well-known wetland functions such as surface water storage and 
flood abatement, groundwater recharge, and water quality mainte- 
nance have significant values. For example. New York City initi- 
ated a $250 million program to protect up to 350,000 acres of wet- 
lands in the Catskills to protect the quality of its water supply as 
an alternative to spending $6 billion to $8 billion constructing 
water treatment plants. Boston is acquiring 5,000 acres of wetlands 
in the Charles River watershed, rather than constructing a $100 
million flood control dam. The Corps of Engineers determined that 
flood damages there would increase by $17 million per year if the 
8,400 acres of wetlands in the Charles River basin were drained, 
a wetland functional relationship was vividly illustrated in the 
Midwest floods of the 1990’s. 

If functional linkages between wetlands and navigable waters 
are recognized when defining “adjacency” and “significant nexus,” 
the Clean Water Act could contribute to achieving President Bush’s 
goal of no net loss. However, if these terms are not defined in the 
hydrologic context, there will be significant negative impacts to 
wetlands and waterfowl populations. While DU strongly supports 
the use of incentive-based programs for wetland conservation, they 
are unlikely to be funded at levels sufficient to offset potential wet- 
land losses. 

We agree that clarification of jurisdictional wetlands and waters 
is important and overdue, and we believe that it should be rooted 
in science that can be expeditiously provided through administra- 
tive guidance processes. This could at least restore the level of wet- 
lands protection that existed prior to SWANCC. In any case, any 
changes to the Act or its administration should only be undertaken 
if they strengthen protection of the Nation’s wetlands. 

We appreciate this opportunity to present our views on an issue 
that is so central to our mission. 

Senator Crapo. Thank you. Dr. Yaich. 

Mr. Pierce? 

STATEMENT OF ROBERT J. PIERCE, PRESIDENT, WETLANDS 
SCIENCE APPLICATIONS INC. 

Mr. Pierce. Thank you, Mr. Chairman. 

With the concept that a picture is worth 1,000 words, what I 
would like to do, and I believe you have a set of color copies of 
these up there, is run through a quick slide presentation. 
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For 30 years now, the Federal Government has been educating 
the public on what are wetlands and waters of the U.S., why they 
should be protected, and their value to society. Normally, they de- 
pict areas with standing water on them, lush vegetation, waterfowl, 
and wading birds. From the time of our earliest youth, in fact, peo- 
ple are indoctrinated that they should view wetlands as being in 
many cases exotic vegetation such as bald cypress, beavers, ducks, 
and plenty of standing water. 

If we go to the Corps’ web sites today, we will find pictures like 
this of what the Corps considers to be wetlands. If we go to the reg- 
ulated public, though, what we see is a vastly different thing. This 
is a shot from Maryland of a regulated wetland. This is a shot from 
New Mexico of a regulated wetland. This is a shot from California 
that the Department of Justice says is a regulated wetland. It is 
loaded with non-wetland plants; does not have hydric soils. It is 
loaded with ground squirrel burrows and, if you are wondering, 
ground squirrels do not have webbed feet. 

This is what the Corps shows on its Web site as being the waters 
of the U.S. that need to be regulated, the navigable waters. Here 
is another shot from a Corps web site. These are the things that 
are actually being regulated today. This is right over in Potomac, 
Maryland. On the left you can see the headwaters of this navigable 
water. It is Glenn Road, about 60 feet up above that culvert. If we 
look downstream toward the natural stream, there is a ditch that 
flows on through. 

This was about 2 weeks after a 24-inch snowfall, and you can see 
that there is no water, even with snow melt occurring in this pic- 
ture. But that is a navigable water regulated by the Corps of Engi- 
neers. 

These, too, are regulated ponds. They are actually constructed 
animal waste ponds that have been abandoned. They are in Cali- 
fornia. The one on the top has no vegetation. It is still considered 
a wetland by the Corps. The reason they are regulated is because 
they are approximately 100 feet from, not connected to, but 100 
feet from this navigable water, which is a ditch. That navigable 
water in fact has been terminated down-slope of the property be- 
cause the Corps in another case said it was not regulated, and it 
was filled. So there is no actual connection, and yet those two 
ponds are jurisdictional today under the Clean Water Act. 

Here is the Estrella Fan in Maricopa County, Arizona. This is a 
regulated navigable water. In the last 9 years, there has only been 
a total of 9.5 hours of flow in Estrella Fan. That is .4 events per 
year. In fact, there has only been four times that it has flowed in 
the last 4 years; 99.9 percent of the time it is dry. The four events 
that did occur never reached the Gila River, let alone the Colorado 
River which is a navigable water, which gets to the point of water 
crossing States. There are many systems where the water will 
never reach another State. There are systems where it will, but 
that is something that needs to be taken into account and is not. 

Here is a regulated navigable water in Hemet, California. No 
gutters on this road, but we have roadside ditches. The ditches are 
considered navigable because the Corps says that they will inter- 
cept water that would otherwise be regulated. So the ditches be- 
come regulated. 
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Here is a regulated navigable water in Washington, DC. It was 
70-feet long. The headwaters of that is a parking lot, and it was 
composed of rubble. It was the drainage from that parking lot. It 
took the Corps of Engineers’ headquarters to come out and con- 
vince the Baltimore District that that it should not be regulated as 
a navigable water. 

Here is a navigable water in Nogales, Arizona. The difference be- 
tween this and many of the roads that occur in the desert part of 
the U.S. is infinitesimal. 

Now, one of the issues that needs to be addressed is the concept 
of ordinary high water mark. Here are three shots, one from Mary- 
land, California and Idaho. The definition that the Corps now uses 
for “ordinary high water mark,” part of it says, “a clear natural line 
impressed on the bank.” If you notice in each of these, there are 
multiple lines clearly impressed by water on the bank. Which is the 
natural one? The Corps would regulated to the maximum extent 
out at the bank in each of those cases. The courts have said, how- 
ever, that the ordinary high water mark is defined by something 
less than a 1-year flow. 

Another statement in the Corps’ regulations, “in the absence of 
wetlands, the upstream limit of Corps jurisdiction also stops when 
the ordinary high water mark is no longer perceptible.” In Cali- 
fornia, the South Pacific Division ruled that, “I conclude that a Dis- 
trict’s policy position that a tributary connection can exist in the 
absence of a continuous ordinary high water mark is reasonable.” 

This is a navigable water in Eastern California, another shot of 
a regulated water in Eastern California. The deposition of the mud 
is what makes it constitute an ordinary high-water mark — no bed 
and bank — simply a little bit of mud from a 10-year flood event. 

The question then, is, how far does adjacency go? Here is a shot 
of vernal pools in Northern California. We see a stream going down 
through the center of this. The question is, is it connected? By 
groundwater, probably not; there is not enough rainfall to flood 
these things and have it connected by groundwater. 

Here is a situation in Galveston, Texas. In the south-central part 
of the United States, many Corps’ districts regulate everything 
within the 100-year flood plain. The two areas marked in “A” are 
100-year flood plains, so any isolated water body would be regu- 
lated there. 

This is sheet flow in Maryland. The Migratory Bird Rule has 
may have been vacated by SWANCC, but it has been replaced by 
the “Migratory Molecule Rule.” The Corps is now regulating when 
they say, “follow the drop of water.” If it is theoretically possible 
for a drop of water to reach an area, a navigable water, then it 
should be regulated. 

Why only stop at something that has certain plants? This is a 
wheat field. The water is going to get there and potentially pollute. 

This slide is from that same set that you referred to earlier. I 
think it sums it all up. That is a Corps of Engineers slide, and they 
have as many questions as the public does on what is jurisdic- 
tional. 

In conclusion, inconsistencies abound within the Corps Districts 
themselves and between different Corps Districts. Many definitions 
are not codified. They are simply put into the nationwide permit 
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program. Ditches, ephemeral drains, waste ponds, ephemeral wet 
spots are not navigable waters. The Corps determined that in 1974 
and issued a legal opinion on that. Chief Justice Rehnquist reiter- 
ated that in his opinion, and rulemaking is essential to clarify this 
for both the Corps regulators and the public. 

Senator Crapo. Thank you very much, Mr. Pierce. 

As you may have heard, a vote has been called. It is beginning 
to look like this may not be just a single vote, but we may be in 
a series of this kind of thing. So what I am going to do is to wrap 
up with a couple of conclusions. I am not even going to ask any of 
you any questions because I just don’t have time. 

I apologize for that, because anybody who listened to the testi- 
mony here could tell there are a lot of interesting and important 
things we need to get into. I am going to submit and give other 
members of the committee opportunities to submit to you written 
questions which we would have asked had we had time. And I do 
want to invite you respond fully to those questions, and encourage 
you to give us further submissions in this context. 

It seems to me from the evidence and the testimony that we have 
taken today that we are very clearly at a point when we need to 
make a policy decision here in Congress. That policy decision I 
don’t believe is whether we will seek to protect the wetlands of the 
United States. At least for myself, I am fully committed to that, 
and I think that every member of the Congress is fully committed 
to that, as are the American people. 

I happen to serve as the Chairman of the Forestry, Conservation 
and Rural Development Committee in the Agriculture Committee, 
where we put together a lot of the incentive programs that we 
have, like the Wetlands Reserve Program, the CRP Program and 
the like. As a result of that, I am very committed and aware of the 
different approaches that we have to protecting our wetlands. I 
can’t remember if it was Mr. Hamann or Dr. Yaich who said that 
the incentive approach was great, but maybe not necessarily suffi- 
cient to accomplish the protection of our wetlands, which I agree 
with. 

The point I am getting at here is that we need to determine how 
we are going to approach the broad policy decision of how we will 
protect wetlands in the United States, both in terms of what types 
of and what correlations of Federal statutes are needed, and what 
relationship we have with the States in terms of the partnership 
that we need, in terms of protecting and managing the waters of 
the United States. 

To me, any further comments that you might be interested in 
making in that context in your written submissions would be deep- 
ly appreciated. As I said, we will be issuing you written questions, 
which I encourage you to respond to fully as well. 

I again want to apologize to you for the fact that because of the 
voting schedule, we are not going to be get into the usual give and 
take of the question and answer period. But I do want to assure 
you that your written testimony is going to be very carefully evalu- 
ated, as will be your answers to these questions. This committee 
is going to very carefully focus on these issues. 



114 


Senator Jeffords, I have not voted yet, so I am going to have to 
wrap this up pretty fast. Did you want to make any final comments 
before we proceed? 

Senator Jeffords. I would like a few. I think we can make the 
vote. 

Senator Crapo. You haven’t voted either? 

Senator Jeffords. No. 

Senator Crapo. Oh, good. We are in the same boat. 

Senator Jeffords. Don’t worry about it. I will be very fast. 

On behalf of Senator Graham, who was necessarily absent today, 
I would like to extend my special welcome to Dr. Richard Hamann, 
who is here today from the University of Florida in Gainesville. I 
am pleased to have you here. 

Mr. Hamann, I would like to ask you a question I asked the ear- 
lier panel regarding the Migratory Bird Rule. Is there any mention 
in the SWANCC decision of the other prongs of the Migratory Bird 
Rule, or any statement that supports the legal interpretation made 
by ERA and the Corps in their guidance? 

Mr. Hamann. In terms of the application of the Migratory Bird 
Rule in the sense that it would allow jurisdiction over isolated wet- 
lands simply because they are used as habitat by migratory birds, 
I think the SWANCC court ruled that out on that basis. But be- 
yond that, they did not address the other issues. They did raise 
questions, but I believe that they could not get a majority to an- 
swer those questions as perhaps the Chief Justice would have de- 
sired in his opinion. So they only ruled that the Migratory Bird 
Rule for that site, as it involved the use by migratory birds, was 
invalid. 

Senator Jeffords. Mr. Yaich, so much of the focus of the discus- 
sion has been on the term “isolated wetland.” However, aren’t some 
of these wetlands connected to groundwater? And could you please 
elaborate on how isolated wetlands interact with groundwater? 

Mr. Yaich. Yes, that is the gist of the issue in many ways. “Iso- 
lated” in the SWANCC decision was usually preceded by “geo- 
graphically isolated.” But as I indicate in my full testimony and the 
comments to the ANPRM, there is abundant evidence that shows 
linkages between geographically isolated wetlands such as those 
that were illustrated in that photograph, and groundwater. And 
then there is a connection also documented between many of those 
connections, between groundwater and clearly navigable flowing 
waters. So for purposes of the Clean Water Act and dealing with 
water quality, there is a direct connection between many of the 
geographically isolated wetland, groundwater, and then the flowing 
navigable waters. 

Senator Jeffords. Isn’t it true that impacts on most isolated 
wetlands can have impacts downstream on navigable waters, like 
rivers and lakes? 

Mr. Yaich. Yes, absolutely, because of the connections I just indi- 
cated, any pollutants that are in that water can be carried through 
there. A good local example might be the category of wetland called 
Delmarva Bays here on the peninsula shared by three States. 
Those isolated wetlands are connected to groundwater and there 
have been studies that show Delmarva Bay serves to reduce nitro- 
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gen that goes into Chesapeake Bay, which of course is one of the 
major issues with regard to Chesapeake Bay water quality. 

Senator Jeffords. I would like to defer my other questions. 

Senator Crapo. Before you came in, I indicated that we would 
submit written questions to the panel. So anything that you do not 
have time to ask now, we can submit. 

Senator Jeffords. I think our time is up. We have 4 minutes. 

Senator Crapo. Four minutes to get over and vote. So again, I 
apologize to the panel. I wanted to get into some really lively dis- 
cussion here, but we will continue this discussion in writing. I en- 
courage you to continue to give us information as we proceed with 
this, because I do believe it is time for Congress to give a serious 
look to the overall paradigm within which we approach these 
issues. 

This hearing is adjourned. 

[Whereupon, at 12:30 p.m. the committee was adjourned, to re- 
convene at the call of the Chair.] 

[Additional statements submitted for the record follow:] 

Statement of Hon. Joseph I. Lieberman, U.S. Senator from the State of 

Connecticut 

Mr. Chairman and Senator Graham, thank you for holding this hearing. To me 
and to the overwhelming majority of Americans, protecting the nation’s waters is 
of critical importance. That’s the case for a very simple reason. Fresh, clean water 
is a basic need for people and for the planet. Without it, ecosystems are threatened. 
Those who use our waters for recreation or business purposes are put in harm’s 
way. And ultimately, the public health of all Americans is endangered. 

'The importance of clean water is what forged a bipartisan consensus for more 
than three decades in support of vigorous enforcement of the Federal Clean Water 
Act. And in my view. President Bush’s plan to eliminate Federal Clean Water Act 
protections for the nation’s isolated waters is just the latest in a series of assaults 
on this country’s environment, including its water. 

It is certainly no secret that I am a vocal critic of this Administration’s poisonous 
policies toward the environment. Over the last 2 years, we have seen President 
Bush launch an unprecedented effort to eliminate numerous environmental, health, 
and safety protections. We’ve been at the mercy of a rising tide of anti-environ- 
mental policy: to allow drilling in the Arctic Refuge; weaken Clean Air Act new 
source review requirements for old, dirty power plants; weakly manage waste from 
large-scale concentrated animal feeding operations; exempt the Defense Department 
from complying with environmental rules and regulations; resist higher fuel econ- 
omy standards and readily available technology that would reduce America’s de- 
pendence on oil; thwart efforts to curb global warming; cut the budgets of Agencies 
responsible for administering the nation’s environmental and natural resource pro- 
tection laws; and throw out the core American tenet of “polluter pays" — to name just 
a few. 

Just last week, we learned of an internal report, prepared by the Environmental 
Protection Agency (EPA) in February 2003, that provides irrefutable evidence of the 
Agency’s abject failure to enforce the Clean Water Act. The report details extensive, 
repeated noncompliance by large industrial facilities, publicly owned treatment 
works, and Federal facilities — noncompliance that puts our nation’s waters and pub- 
lic health at risk — and next to no Federal action to curb those rampant violations. 
According to the report, in fiscal year 2001, these large industrial, municipal, and 
Federal facilities discharged more than double their allowed amounts of toxic pollut- 
ants about half of the time. Rather than taking action, in the face of these abuses, 
government sat on its hands. The Federal Government took formal enforcement ac- 
tion in fiscal years 1999-2001 against fewer than a quarter of those deemed to be 
in serious violation on various grounds (the term of art is “significant noncompli- 
ance’’). And when the Federal Government did get around to enforcing the law, it 
was toothlessly fewer than half of its enforcement actions even resulted in a fine, 
and the fines that were levied averaged less than $6,000.00. Shockingly, EPA formal 
enforcement actions declined by 45 percent between fiscal years 1999 and 2001. 

Mr. Chairman, that is a murky record indeed — one that shows Washington releix- 
ing in a polluted riverbed rather than fighting the current and trying to clean our 
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waterways. If the Bush Administration continues at this rate, I fear that before long 
we will be back to where we started at the beginning of the environmental move- 
ment, with our rivers and streams catching fire from pollution, as they did in the 
1960’s, before the Federal Government wakes up to the danger caused by its ne- 
glect. 

When we look closely at the subject of today’s hearing, we see more disturbing 
tactics and tendencies on the part of the Bush Administration. In the case of Solid 
Waste Agency of Northern Cook County (SWANCC) v. U.S. Army Corps of Engi- 
neers, the United States Supreme Court ruled that the Federal Clean Water Act 
does not protect isolated waters that are intrastate and non-navigable, where the 
only basis asserted for such jurisdiction is the actual or potential use of the waters 
as habitat for migratory birds that cross State lines. This is the specific holding in 
the case — that the EPA and the Army Corps of Engineers could no longer protect 
such waterways under the Clean Water Act solely because they are used as a habi- 
tat for migratory birds. The court held that the agencies’ reliance on migratory bird 
usage was contrary to congressional intent in the Clean Water Act. At the same 
time, it’s important to note that the court’s legal decision does not invalidate any 
longstanding regulatory or Constitutional basis for Federal protection of non-navi- 
gable, isolated, intrastate waters (isolated waters). 

An Administration committed to vigorously protecting our environment would 
read the ruling narrowly and continue to aggressively enforce our environmental 
laws. But this Administration, predictably, has used the ruling as an excuse. On 
January 15, 2003, EPA and the Army Corps of Engineers published guidance to 
their field staff and an advanced notice of proposed rulemaking in response to the 
SWANCC decision. And not surprisingly, the Bush Administration is considering 
using the decision as a rationale to push through a much more radical anti-environ- 
ment agenda than the court decision required. 

The guidance, which was effective immediately, directed EPA and Corps staff to 
stop asserting Federal jurisdiction over any isolated waters on any basis without 
first obtaining EPA Headquarters’ approval to do so. Likewise, the rulemaking 
sought public comment on what factors should provide a basis for asserting jurisdic- 
tion over any isolated waters. In other words, EPA decided to read the court’s ruling 
in the broadest possible terms — which, conveniently, would require the EPA and the 
Corps to take as passive a role as possible toward these bodies of water. 

Mr. Chairman, I am not a pessimist for looking at this set of facts and thinking 
that the glass is half empty. With the environmental record of this Administration — 
with its penchant for bending over backward to protect industry but lifting little 
more than a finger to protect the environment and public health — that is simply a 
realistic response. 

Fortunately, the American people are wise to this backhanded and, shall we say, 
backwater attempt to open our waterways to pollution. The Federal Government 
has received more than 130,000 comments in response to the rulemaking notice — 
many, many of which, we understand, object to the Agency’s plans to cutoff Federal 
Clean Water Act protections for these waterways. Opposition to the expansive rule- 
making comes from citizens, public interest groups, environmental organizations, 
and such key State organizations as the Environmental Council of the States (Reso- 
lution Number 03-6 April 10, 2003) and the Association of State and Interstate 
Water Pollution Control Administrators (Letter Comment in EPA’s Docket for the 
Rulemaking). 

What is at stake if the Clean Water Act does not protect these waters? A lapse 
in Federal authority could create a void in environmental protection that many 
States would find difficult to fill in these historically tight budgetary times. This 
could leave thousands of acres of isolated waters-including what has been estimated 
to include 30 percent to 60 percent of this nation’s remaining wetlands — at risk. 
Wetlands perform crucial functions for watershed and ecosystem health across the 
country, including flood risk reduction, water quality improvement, and filtration 
and recharge of surface and subsurface drinking water supplies. 

Also, as I believe we will hear more about in today’s hearing, it is clear that so- 
called “isolated” waters, including wetlands, are rarely truly isolated because water 
moves in hydrologic cycles. This means that failure to protect isolated waters may 
have a significant adverse impact on the overall health of the watershed and eco- 
system. 

In short, if these waters are left unprotected, the floodgates of pollution could, so 
to speak, open wide, and that could threaten public health in communities through- 
out America. 

I am keenly interested in the Bush Administration’s rulemaking plans and re- 
sponse to the many public comments urging it to abandon these efforts to narrow 
the protections of the Clean Water Act. I urge the Administration to withdraw the 
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current guidance and drop these rulemaking plans. Given its shameful record on en- 
vironmental protection, however, I don’t anticipate that this will happen. 

Congress therefore must reestablish the common and commonsense under- 
standing of the Clean Water Act’s scope to protect all the nation’s waters. Earlier 
this year, I was pleased to join Senator Feingold, along with Senators Jeffords and 
Boxer, as an original cosponsor of S. 473, the Clean Water Authority Restoration 
Act. I look forward to working with members of the Senate on a bipartisan basis 
to enact this bill to restore the integrity of the Clean Water Act if and when it is 
necessary. 

Thank you, Mr. Chairman and Senator Graham. 


Statement of Hon. Bob Graham, U.S. Senator from the State of Florida 

Mr. Chairman, today this subcommittee is holding a hearing of special signifi- 
cance. First, it is the first wetlands hearing in our subcommittee since we have uni- 
fied Clean Water Act issues under our jurisdiction. Second, the issue of wetlands 
under the Clean Water Act is one of national importance. 

Wetlands, come in many forms, including swamps, fens, marshes, bogs, sandflats, 
sloughs, prairie potholes, playa lakes, to name a few. These areas are priceless re- 
sources because each of them performs irreplaceable services for the environment, 
and they do it for free. All we have to do is leave them alone and they do their job 
flawlessly, 24-7. They nearer ask for a vacation or call in sick. They just work. Man- 
kind, with all of our advanced science, cannot build workable substitutes for most 
wetlands, not at any cost. 

Today’s hearing focuses on a particular type of wetland known as isolated, intra- 
state, nonnavigable waters, sometimes referred to as “isolated waters.” Although 
they can look insignificant, isolated wetlands perform numerous functions. They 
provide habitat for aquatic species of plants and animals and drinking water for 
many others, they help recharge aquifers, and they provide stopover points for mi- 
gratory birds in transit. 

The question before us is whether Federal authority under the Clean Water Act, 
as interpreted by Corps of Engineers in the Migratory Bird Rule, protects these iso- 
lated waters from destruction. The Supreme Court has said it does not. Therefore, 
it is up to us to either help the Environmental Protection Agency and the Corps 
of Engineers interpret their authority correctly, or to provide them with the author- 
ity they need. 

The Supreme Court does not deny that isolated waters perform a variety of impor- 
tant functions — that migratory birds travel interstate, that the loss of isolated wa- 
ters could imperil the survival of certain species of migratory birds, or that signifi- 
cant economic factors rely on migratory birds. The only thing the Supreme Court 
has said is that the Migratory Bird Rule goes beyond the authority created by the 
Clean Water Act. 

I would suggest the reason the Clean Water Act was limited to “navigable waters” 
is a function of earlier statutes, and the early Supreme Court rulings on the limita- 
tion of the commerce clause of the constitution. As legal historians will tell you, the 
first Federal statute dealing with water pollution was the Rivers and Harbors Act. 
The principal goal of that statute was ensure that commerce was not hindered by 
floating debris in the nation’s rivers and harbors. In the years since the Rivers and 
Harbors Act, many new laws have been enacted. 

The original Clean Water Act was enacted in 1948 and became the basis for broad 
new efforts to address water pollution. That Act has been broadened repeatedly as 
additional needs and problems have been identified. 

Over the years the Supreme Court’s interpretation of the commerce clause has 
also evolved. Of particular importance to this hearing is the concept of “aggrega- 
tion” — the idea that acts which are individually immune to Federal authority may 
become susceptible to such authority when considered “in the aggregate.” And I 
would suggest that the destruction of isolated waters is just such an issue. Indi- 
vidual isolated waters are typically intra-state, and destroying any one of them is 
unlikely to have a noticeable impact on interstate trade. So, when viewed individ- 
ually, isolated waters do not seem to fall under Federal authority under the Com- 
merce Clause. However, if enough of them are destroyed it is indisputable migratory 
birds will be devastated, and that would damage interstate commerce. For this rea- 
son, when viewed “in the aggregate”, isolated waters do seem to be subject to Fed- 
eral authority. 

I think that we are presented with a significant problem related wetlands protec- 
tion in the Clean Water Act — one that this hearing should investigate fully and seek 
to remedy. During his election campaign. President Bush promised that there would 
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be no net loss of wetlands under his administration. A majority of the States are 
in favor of restoring the previous or abiding by the narrower definition enunciated 
by the Supreme Court. Very few States are looking for further erosion of wetlands 
protection. I look forward to working with the subcommittee to help keep the Presi- 
dent’s promise. 


Statement of Hon. Russell D. Feingold, U.S. Senator from the State of 

Wisconsin 

Mr. Chairman, I thank you for the opportunity to appear before you today, and 
I want to acknowledge the very generous and forthright assistance provided to me 
as I sought an opportunity to testify before the subcommittee on this matter by both 
the Chairman of the full committee. Senator Inhofe and the ranking member. Sen- 
ator Jeffords, who is a cosponsor of legislation I have introduced to reaffirm Federal 
Clean Water Act jurisdiction, S. 473. 

I am pleased to be testifying on the topic of Federal jurisdiction over water under 
the Clean Water Act, Mr. Chairman, because, this is one of the most fundamental, 
most successful, and most popular environmental protection laws in our nation’s his- 
tory. In my experience as the lead sponsor of legislation on this issue in both the 
lOTth and the current Congress, I can say that the debate over whether our Federal 
law should continue to recognize the interconnected nature of our water systems is 
a growing national discussion. I can also say that I believe it is a debate that is 
unnecessary, and it is one that Congress should end. We need to be clear that Con- 
gress intends to erase any lingering ambiguity; we intend to reconfirm the original 
intent of the Clean Water Act and protect our waters, rather than lose them. This 
hearing goes a long way to achieving that goal, and I commend you, Mr. Chairman, 
for being willing to seek confirmation of the state of Federal law on this matter. 

In the U.S. Supreme Court’s January 2001 decision. Solid Waste Agency of North- 
ern Cook County versus the Army Corps of Engineers, a 5 to 4 majority limited the 
authority of Federal agencies to use what was called the migratory bird rule as the 
basis for asserting Clean Water Act jurisdiction over non-navigable, intrastate, iso- 
lated wetlands, streams, ponds, and other bodies of water. 

This decision, which the committee knows as the SWANCC decision, means that 
the Environmental Protection Agency and Army Corps of Engineers can no longer 
enforce Federal Clean Water Act protection mechanisms to protect wetlands solely 
on the basis that they are used as habitat for migratory birds. 

In its discussion of the case, as you will hear from other witnesses, the Court 
went beyond the issue of the migratory bird rule and questioned whether Congress 
intended the Clean Water Act to provide protection for isolated ponds, streams, wet- 
lands and other waters, as it had been interpreted to provide for most of the last 
30 years. While not the legal holding of the case, the Court’s discussion has resulted 
in a wide variety of interpretations by Federal, State and local officials that jeop- 
ardize protection for wetlands, streams, and other waters. Wisconsin is fortunate in 
that, for regulatory matters, it falls entirely within the jurisdiction of the St. Paul 
District Corps of Engineers though we have three Corps districts: St. Paul, Detroit, 
and Rock Island, II, that service our State. Other States aren’t as lucky, and I have 
heard anecdotally that different Districts are giving different answers to questions 
about Clean Water Act jurisdiction after SWANNC. I hope the subcommittee will 
pursue that issue with the Corps today. 

Confusion about the proper scope of the Clean Water Act also exists within EPA. 
I noted with interest that, in March of this year. Senator Jeffords received a letter 
from EPA in response to a letter he had written asking whether Lake Champlain 
and its tributaries are still considered jurisdictional or not under the Clean Water 
Act. While EPA replied that Lake Champlain and all of its tributaries would con- 
tinue to fall under the Clean Water Act’s jurisdiction, the Agency’s letter raises 
questions about whether EPA would assert jurisdiction over streams and other trib- 
utaries of major water bodies as well as over so-called isolated, intrastate, non-navi- 
gable wetlands. The letter suggests that EPA’s determination of Clean Water Act 
jurisdiction in those cases might not be uniform nationwide, but instead would be 
dependent upon the holdings of individual courts within a particular region. 

The regulated community is also concerned, Mr. Chairman. As you know, when 
a developer gets a permit from the Federal Government to destroy wetlands, they 
are required to mitigate them elsewhere. National Association of Mitigation Bankers 
is an association of businesses that constructs wetlands to meet the mitigation re- 
quirements of Corps of Engineers and EPA 404 wetlands permits. Many of the wet- 
lands mitigation bankers create, though not all, are isolated, non-navigable wet- 
lands. Ironically, the Federal agency response to the SWANNC decision no longer 
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provides Federal protection for some of the wetlands that Federal Government man- 
dates required developers to construct. 

Within days of the SWANCC decision, constituents came to my town hall meet- 
ings asking for Congress to respond this decision immediately. Wisconsin became 
the first State to pass legislation to assume regulatory jurisdiction over wetlands 
left unprotected by the Supreme Court’s decision. Wisconsin has 15,000 named lakes 
and ponds, 5.3 million acres of wetlands and approximately 44,000 miles of streams. 
Wisconsin estimated that if SWANCC’s holding limits jurisdiction over so-called iso- 
lated wetlands, more than 1.1 million acres of wetlands in Wisconsin would no 
longer have Federal protection. Our State’s legislation has become the model for sev- 
eral States. 

The confusion over the interpretation of the SWANCC decision is growing, but 
not, I believe, because of the holding SWANNC case itself, but because of the man- 
ner in which Federal agencies are implementing the decision. On January 15, 2003, 
the EPA and Army Corps of Engineers published in the Federal Register an Ad- 
vanced Notice of Proposed Rulemaking raising questions about the jurisdiction of 
the Clean Water Act. Simultaneously, they released a guidance memo to their field 
staff regarding Clean Water Act jurisdiction. 

The agencies claim these actions are necessary because of the SWANCC case. But 
both the guidance memo and the proposed rulemaking go far beyond the holding 
in SWANCC. The guidance took effect right away and has had an immediate im- 
pact. It tells the Corps and EPA staff to stop asserting jurisdiction over isolated wa- 
ters without first obtaining permission from headquarters. Based on this guidance 
memorandum, waters that the EPA and Corps staff judge to be outside the Clean 
Water Act can be filled, dredged, and polluted without a permit or any other long- 
standing Clean Water Act safeguard. 

The rulemaking announces the Administration’s intention to consider even broad- 
er changes to Clean Water Act coverage for our waters. Specifically, the agencies 
are questioning whether there is any basis for asserting Clean Water Act jurisdic- 
tion over additional waters, like intermittent streams. The possibility for a redefini- 
tion of our waters is troubling because there is only one definition of the term 
“water” in the Clean Water Act, so any change in the regulatory definition of 
“water” will effect the entire law. The wetlands program, the point source program 
which stops the dumping of pollution, and the non-point program governing polluted 
runoff all depend on the same definition. 

If certain wetlands or other categories of water are treated as no longer protected 
under Section 404, then the law will fail to protect those same waters from having 
toxic waste, trash or raw sewage dumped in them under Section 402, or be protected 
against oil spills under Section 311, or be cleaned up under Section 303, or be pro- 
tected from other activities that violate the Clean Water Act conducted in them as 
well. 

Using administrative action to eliminate a category of waters from Clean Water 
Act jurisdiction is contrary to the law and the purpose of the Act. The Clean Water 
Act was adopted over thirty years ago to address widespread and severe water pol- 
lution problems across the country. Congress determined that it could not be left 
solely to the States to ensure that every community in the nations had access to 
clean, safe waters. While the Act prohibited discharges of pollutants into “navigable” 
waters. Congress defined this term broadly as “waters of the United States.” This 
broad definition was referred to repeatedly on the floor and in the relevant commit- 
tees and on the floor of the House and Senate. The U.S. Senate reconfirmed the 
broad scope of the law again in 1977 when it rejected, by a strong bipartisan vote, 
a proposal to remove Federal protections over a smaller category of wetlands and 
waters than are included in the Administration’s Advanced Notice of Proposed Rule- 
making. 

Even while EPA and the Corps consider whether to conduct a rulemaking to re- 
write the definition of waters, the U.S. Department of Justice is in Federal court 
defending the legal validity of the existing regulatory definition. Indeed, in recent 
briefs filed by the Justice Department, the Administration has argued forcefully 
that the broad definition of “waters” in the current rules is not only valid, it is nec- 
essary in order for the goal of the Clean Water Act to be met to make all of the 
nation’s waters safe for fishing, swimming and other uses. 

In my view. Congress decided this debate over the scope of the Clean Water Act 
in 1972, and the renewed debate should end now. Congress needs to re-affirm the 
longstanding understanding of the Clean Water Act’s jurisdiction to protect all wa- 
ters of the U.S. — the understanding that Congress held when the Act was adopted 
in 1972 — as reflected in the law, legislative history, and the regulations, practice, 
and judicial interpretations that existed for many years prior to the SWANCC deci- 
sion. 



120 


My proposed legislation does that, and it is a very simple bill. It adopts a statu- 
tory definition of “waters of the United States” based on the longstanding definition 
of waters in the EPA and Corps of Engineers’ regulations. Second, it deletes the 
term navigable from the Act to clarify that Congress’s primary concern in 1972 was 
to protect the nation’s waters from pollution, rather than just sustain the naviga- 
bility of waterways, and to reinforce that original intent. Finally, it includes a set 
of findings that explain the factual basis for Congress to assert its constitutional au- 
thority over streams, wetlands, ponds and other waters on all relevant Constitu- 
tional grounds, including the Commerce Clause, the Property Clause, the Treaty 
Clause, and Necessary and Proper Clause. 

As the committee knows, I feel that Congress needs to re-confirm the Clean Water 
Act’s jurisdiction to protect all waters of the United States. I believe the legislation 
I have introduced does no more and no less than that, and I hope this hearing will 
provide the committee with justification for moving that measure forward. I thank 
you for the opportunity to share my views and those of my State. 


Statement of Hon. G. Tracy Mehan, Assistant Administrator for Water, En- 
vironmental Protection Agency and Hon. George S. Dunlop, Deputy As- 
sistant Secretary of the Army for Policy and Legislation, Department of 
the Army 

Good morning, Mr. Chairman and members of the subcommittee. We welcome the 
opportunity to present joint testimony to you today on issues concerning Clean 
Water Act (CWA) jurisdiction over navigable waters. In keeping with your May 29, 
2003, letter of invitation, our testimony will address the current regulatory and 
legal status of Federal jurisdiction in light of the issues raised by the Supreme 
Court ruling in Solid Waste Agency of Northern Cook County v. the U.S. Army 
Corps of Engineers, 531 U.S. 159 (2001) (“SWANCC”). In particular, our testimony 
will provide background information on our agencies’ roles and responsibilities 
under the CWA, summarize the SWANCC decision, discuss our recently issued joint 
guidance in response to the SWANCC decision as well as our Advance Notice of Pro- 
posed Rulemaking (ANPRM), and then address some of the jurisdictional issues re- 
lating to the ’ 404 regulatory program. 

Overview of EPA and Corps of Engineers Clean Water Act Responsibilities 
The Environmental Protection Agency (EPA) and the U.S. Army Corps of Engi- 
neers (“Corps”) share responsibility for the §404 program under the CWA, which 
regulates discharges of dredged or fill material, helping to protect wetlands and 
other aquatic resources and maintain the environmental and economic benefits pro- 
vided by these valuable natural resources. In addition, EPA administers or oversees 
implementation of numerous other provisions of the CWA. For example, EPA and 
approved Tribes or States issue permits under §402 for discharges of pollutants 
other than dredged and fill material, and EPA reviews and approves water quality 
standards developed by approved Tribes or States under §303. 

The §404 responsibilities are extensive. Fulfillment of the Corps day to day re- 
sponsibilities in its regulatory program requires a staff of greater than 1200 and a 
budget in fiscal year 2003 of $137 million. These resources are required each year 
to process more than 80,000 individual and general permit authorizations, including 
any associated jurisdictional determinations. 

Under §404 of the CWA, any person planning to discharge dredged or fill material 
to “navigable waters” must first obtain authorization from the Corps (or a Tribe or 
State approved to administer the §404 program), through issuance of an individual 
permit, or must be authorized to undertake that activity under a general permit. 
Although the Corps is responsible for the day-to-day administration of the §404 pro- 
gram, including reviewing permit applications and deciding whether to issue or 
deny permits, EPA has a number of important §404 responsibilities. In consultation 
with the Corps, EPA develops the §404(b)(l) Guidelines, which are the environ- 
mental criteria that the Corps must apply when deciding whether to issue permits. 
Under those Guidelines, a discharge is allowable only when there is no practicable 
alternative with less adverse effect on the aquatic ecosystem, and appropriate steps 
must be taken to minimize potential adverse effects to the aquatic ecosystem and 
mitigate for unavoidable impacts. 

EPA and the Corps have a long history of working together closely and coopera- 
tively in order to fulfill our important statutory duties on behalf of the public. In 
this regard, the Army and EPA have concluded a number of written agreements to 
further these cooperative efforts in a manner that promotes efficiency, consistency, 
and environmental protection. For example, in 1989 the agencies entered into a 
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Memorandum of Agreement (MOA) setting forth an appropriate allocation of respon- 
sibilities between the EPA and the Corps for determining the geographic jurisdiction 
of the §404 program. That MOA was entered into in light of a 1979 U.S. Attorney 
General opinion (43 Op. Att’y Gen. 197) determining that EPA has the ultimate au- 
thority under the CWA to determine the geographic jurisdictional scope of the Act. 
The MOA provides that the Corps will perform the majority of the geographic juris- 
dictional determinations in the §404 program using guidance developed by EPA 
with input from the Corps. Typically such guidance at the national level has been 
jointly issued by our agencies. 

SWANCC Decision 

SWANCC involved a challenge to CWA jurisdiction over certain isolated, intra- 
state, non-navigable ponds in Illinois that formerly had been gravel mine pits, but 
which, over time, attracted migratory birds. Although these ponds served as migra- 
tory bird habitat, they were non-navigable and isolated from other waters regulated 
under the CWA. 

In SWANCC, the Supreme Court held that the Army Corps of Engineers had ex- 
ceeded its authority in asserting CWA jurisdiction pursuant to §404(a) over isolated, 
intrastate, non-navigable waters under 33 C.F.R. §328. 3(a)(3), based on their use as 
habitat for migratory birds pursuant to preamble language commonly referred to as 
the “Migratory Bird Rule,” 51 Fed. Reg. 41217 (1986). At the same time, the Court 
in SWANCC did not disturb its earlier holding in United States v. Riverside 
Ba3wiew Homes, 474 U.S. 121 (1985) which found that “Congress’ concern for the 
protection of water quality and aquatic ecosystems indicated its intent to regulate 
wetlands ’inseparably bound up with’ “jurisdictional waters. 474 U.S. at 134. 

“Navigable waters” are defined in §502 of the CWA to mean “waters of the United 
States, including the territorial seas.” In SWANCC, the Court determined that the 
term “navigable” had significance in indicating the authority Congress intended to 
exercise in asserting CWA jurisdiction. After reviewing the jurisdictional scope of 
the statutory definition of “navigable waters” in §502, the Court concluded that nei- 
ther the text of the statute nor its legislative history supported the Corps’ assertion 
of jurisdiction over the waters involved in SWANCC. 

In SWANCC, the Supreme Court recognized that “Congress passed the CWA for 
the stated purpose of ’restoring and maintaining the chemical, physical, and biologi- 
cal integrity of the Nation’s waters’ “ and noted that “Congress chose to ’recognize, 
preserve, and protect the primary responsibilities and rights of States to prevent, 
reduce, and eliminate pollution, to plan the development and use (including restora- 
tion, preservation, and enhancement) of land and water resources.’” Expressing “se- 
rious constitutional and federalism questions” raised by the Corps’ interpretation of 
the CWA, the Court stated that “where an administrative interpretation of a statute 
invokes the outer limits of Congress’ power, we expect a clear indication that Con- 
gress intended that result.” Finding “nothing approaching a clear statement from 
Congress that it intended §404(a) to reach an abandoned sand and gravel pit,” the 
Court held that the “Migratory Bird Rule”, as applied to petitioners’ property, ex- 
ceeded the agencies’ authority under §404(a). 

Apart from §404, the jurisdiction of many other CWA programs also is dependent 
upon the meaning of “navigable waters” as defined in CWA §502. Thus, although 
the SWANCC case itself specifically involves §404 of the CWA, the Court’s decision 
may also affect the scope of regulatory jurisdiction under other provisions of the 
CWA, including programs under ’§303 (water quality standards program), 311 (spill 
program, as well as the Oil Pollution Act), 401 (State water-quality certification pro- 
gram), and 402 (National Pollutant Discharge Elimination System (NPDES) permit- 
ting program). For example, two significant U.S. Circuit Court of Appeals opinions 
interpreting SWANCC involved such other programs. Headwaters v. Talent Irriga- 
tion Dist., 243 F.3d 526, 534 (9th Cir. 2001) (§402); Rice v. Harken, 250 F.3d 264 
(5th Cir. 2001) (rehearing denied) (Oil Pollution Act). 

Joint Guidance and Advance Notice of Proposed Rulemaking 

On January 10, 2003, following coordination with the Department of Justice, Gen- 
eral Counsel from EPA and Army jointly signed clarifying guidance regarding the 
Supreme Court’s decision in SWANCC. The guidance states that jurisdictional deci- 
sions will be based on Supreme Court cases, including Riverside Bayview Homes 
and SWANCC, relevant regulations, and applicable case law in each jurisdiction. 
Because it is guidance, it does not impose legally binding requirements on EPA, the 
Corps, or the regulated community, and its applicability depends on the cir- 
cumstances. The guidance was provided to our field offices and also published as 
Appendix A to the Agencies’ ANPRM in order to ensure its availability to interested 
persons and to help better inform public comment on the ANPRM. 
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The guidance makes a number of key points with regard to assertion of CWA ju- 
risdiction, providing that: 

• Field staff should not assert jurisdiction over isolated wetlands and other iso- 
lated waters that are both intrastate and non-navigable where the sole basis for as- 
serting jurisdiction is based on the factors in the preamble language known as the 
“Migratory Bird Rule": 

• Use as habitat by birds subject to Migratory Bird Treaties or which cross State 
lines; 

• Use as habitat for endangered species; or 

• Use to irrigate crops sold in commerce. 

• Field staff should seek formal project-specific headquarters approval prior to 
asserting jurisdiction over isolated non-navigable intrastate waters based on factors 
listed in 33 C.F.R. §328.3(a)(3): 

• Use by interstate or foreign travelers for recreational or other purposes; 

• Production of fish or shellfish sold in interstate or foreign commerce; or 

• Use for industrial purposes by industries in interstate commerce. 

• Field staff should continue to assert jurisdiction over traditional navigable wa- 
ters (and adjacent wetlands) and, generally speaking, their tributary systems (and 
adjacent wetlands). 

• The guidance describes traditional navigable waters as waters that are subject 
to the ebb and flow of the tide, or waters that are presently used, or have been used 
in the past, or may be susceptible for use to transport interstate or foreign com- 
merce. 

Finally, because case law interpreting SWANCC is still developing, the guidance 
supersedes the previous EPA/Corps (January 19, 2001) legal memorandum con- 
cerning SWANCC.. 

In addition to the guidance, we published a joint ANPRM soliciting public com- 
ment, information and data on issues associated with the definition of “waters of 
the U.S.” in light of SWANCC. 68 Fed. Reg. 1991 (January 15, 2003). Issuance of 
the ANRPM was an extra measure, not required by the Administrative Procedure 
Act, to provide an early opportunity for public comment on this important issue be- 
fore the agencies decide how to proceed. It does not pre-suppose any particular sub- 
stantive or procedural outcome. 

The ANPRM comment period ran for 90 days, closing on April 16th. It sought 
public input on the following regulatory issues: 

• Whether factors listed in §328.3(a)(3)(i)-(iii) of the regulations (i.e., use of the 
water by interstate or foreign travelers for recreational or other purposes, the pres- 
ence of fish or shellfish that could be taken and sold in interstate commerce, the 
use of the water for industrial purposes by industries in interstate commerce) or any 
other factors, provide a basis for CWA jurisdiction over isolated, non-navigable, 
intrastate waters; 

• Whether the agencies should define “isolated waters,” and if so, what factors 
should be taken into account in the definition. 

The ANPRM also sought information on the effectiveness of other Federal or non- 
Federal programs for the protection of aquatic resources, as well as on the functions 
and values of wetlands and other waters that may be affected by SWANCC. In addi- 
tion, it sought data and comments on the effect of no longer asserting jurisdiction 
over some of the waters (and discharges to those waters) in a watershed on the im- 
plementation of Total Meiximum Daily Loads (TMDLs) and attainment of water 
quality standards. Finally, as is often the case with ANPRMs, we did not seek to 
limit comment only to the specific questions raised, but also solicited views as to 
whether any other revisions are needed to the existing regulations regarding which 
waters are jurisdictional under the CWA. 

Public Response to Advance Notiee of Proposed Rulemaking 

We received over 133,000 comments on the ANPRM by the close of the April 16th 
comment period. As we are still early in the process of reviewing and analyzing the 
comments received, the information that follows is at this point of a preliminary na- 
ture. Approximately 128,000 of the comments appear to be the result of e-mail or 
write-in campaigns producing identical or substantially similar letters. Of the ap- 
parent 5,000 unique or individual letters received, approximately 500 letters raise 
or discuss specific issues in some detail. The commenters included a number of dif- 
ferent types of stakeholder groupings, including Tribes/States and related associa- 
tions, local governments, academic, research and scientific associations, industry 
and the regulated public, non-profit organizations, and private citizens. 

The comments reflect a wide breadth of opinion, ranging from assertions that 
SWANCC affects only jurisdiction based solely on use by migratory birds that cross 
State lines to assertions that SWANCC limits CWA jurisdiction to navigable-in-fact 
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waters and those tributaries and wetlands shown to have an actual effect on navi- 
gable capacity. Some commenters supported further rulemaking to clarify CWA ju- 
risdiction, some favored clarification through use of guidance instead, while others 
supported no action at all or withdrawal of the current guidance. Some commenters 
expressed the view that the nature and extent of aquatic resource impacts was irrel- 
evant to determining CWA jurisdiction, while others expressed concern for such im- 
pacts and the need to consider this when determining how to proceed. We also re- 
ceived comments from 4 Tribes and 42 different States on the ANPRM. A large 
number of these commenters provided information and data regarding the ecological 
value of various aquatic resources, including wetlands and ephemeral and intermit- 
tent streams. 

Regulatory Status of Federal Jurisdiction Under §404 of the CWA 

Although the SWANCC decision did not invalidate any part of the CWA or of the 
regulations (the so-called “Migratory Bird Rule” as previously indicated is actually 
an excerpt from the preamble to the Corps 1986 regulations), it did have important 
implications for the Corps administration of the §404 CWA regulatory program, as 
well as implications for other CWA programs whose jurisdiction depends upon the 
meaning of “navigable waters.” This is because the Agencies have applied the “Mi- 
gratory Bird Rule” criteria since 1986 as a basis of jurisdiction over aquatic area 
that were not readily identifiable as jurisdictional on some other basis. 

The Supreme Court’s invalidation of the use of the Migratory Bird Rule as a basis 
for CWA jurisdiction over certain isolated waters has focused greater attention on 
CWA jurisdiction generally, and specifically over tributaries to jurisdictional waters 
and over wetlands that are “adjacent wetlands” for CWA purposes as we explained 
in testimony before the Subcommittee on Energy Policy, Natural Resources and 
Regulatory Affairs of the U.S. House Committee on Government Reform on Sep- 
tember 19, 2002. The ANPRM , which solicited input from the public on the nature 
of, and necessity for, any change in the existing regulations, is the first step in the 
process of addressing the jurisdictional issues arising from the SWANCC decision. 

The Joint Guidance that was published as Appendix A of the ANPRM provided 
useful information on CWA jurisdiction to the public and regulatory staff, but fur- 
ther information is needed to provide the degree of certainty that Agency personnel 
and the regulated public deserve, and to ensure the fair and effective administration 
of the CWA. Any inconsistencies in §404 jurisdictional determinations highlight our 
executive branch responsibility to provide this clarity. Responsible stewardship re- 
quires that we ensure that Federal resources are applied effectively and consistently 
to maximize environmental protection in a manner consistent with the CWA. 

As was previously indicated, the ultimate direction of any proposed rulemaking 
has not been predetermined, and will be influenced significantly by the public com- 
ment on the ANPRM. Our general goals will be to provide clarity for the public and 
to ensure consistency among CWA jurisdictional determinations nationwide. 

Conclusion 

We wish to emphasize that the agencies remain fully committed to protecting all 
CWA jurisdictional waters, including adjacent wetlands, as was intended by Con- 
gress. Safeguarding these waters is a critical Federal function because it ensures 
that the chemical, physical, and biological integrity of these waters is maintained 
and preserved for future generations. We will carefully consider all the comments 
and information received in response to the ANPRM. Our goal in moving forward 
is to clarify what waters are properly subject to CWA jurisdiction in light of 
SWANCC and afford them full protection through an appropriate focus of Federal 
and State resources in a manner consistent with the Act. 

We also wish to emphasize that although the SWANCC decision and our testi- 
mony today focus on Federal jurisdiction pursuant to the CWA, other Federal or 
State laws and programs may still protect a water and related ecosystem even if 
that water is no longer jurisdictional under the CWA following SWANCC. SWANCC 
did not affect the Federal Government’s commitment to wetlands protection through 
the Food Security Act’s Swampbuster requirements and Federal agricultural pro- 
gram benefits and restoration through such Federal programs as the Wetlands Re- 
serve Program (administered by the U.S. Department of Agriculture) grant making 
programs such as Partners in Wildlife (administered by the Fish and Wildlife Serv- 
ice), the Coastal Wetlands Restoration Program (administered by the National Ma- 
rine Fisheries Service), the Five Star Restoration and National Estuary Program 
(administered by EPA), and the Migratory Bird Conservation Commission (com- 
posed of the Secretaries of Interior and Agriculture, the Administrator of EPA and 
Members of Congress). In addition, some States have authority under State law to 
regulate activities in waters that are beyond the jurisdiction of the CWA. About 15 
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States have had for a number of years programs to protect at least some of these 
waters, and Wisconsin and Ohio have expanded their programs since the SWANCC 
decision. The President has requested an increase in funding for Wetlands Programs 
Grants in the Fiscal Year 2004 budget, which will provide a financial incentive for 
other Tribes and States to provide broader and more effective protection for their 
waters. 

Thank you for providing us with this opportunity to present this testimony to you. 
We appreciate your interest in these important national issues that are of mutual 
concern. 


Statement of Hon. Thomas L. Sansonetti, Assistant Attorney General, U.S. 

Department of Justice 

introduction 

Chairman Inhofe, Senator Jeffords, and members of the subcommittee, I am 
pleased to be here today to discuss the Department of Justice’s response to the Su- 
preme Court’s decision in Solid Waste Agency of Northern Cook County v. U.S. 
Army Corps of Engineers, 531 U.S. 159 (2001), colloquially known as “SWANCC.” 
In my testimony today, I will describe our work in connection with the Clean Water 
Act (“CWA”), the interpretation of which was at issue in SWANCC, and the efforts 
that we have made to ensure that the positions that we have taken in litigation are 
consistent with SWANCC. I will also highlight some of the work that we are doing 
with the States to improve State-Federal coordination and cooperation in wetlands 
protection and enforcement. 

At the outset, I would like to provide the subcommittee with a perspective on the 
breadth of our work. The Environment and Natural Resources Division has a docket 
of well over 10,000 pending cases and matters, with cases in every judicial district 
in the Nation. The majority of our cases are defensive, i.e., where we are defending 
the United States or particular Federal agencies when they have been sued. Al- 
though some of these defensive cases involve the CWA, many more do not. In fact, 
we litigate cases arising from well over 70 different environmental and natural re- 
source statutes, including the Comprehensive Environmental Response, Compensa- 
tion and Liability Act (“CERCLA”), the National Environmental Policy Act, the Na- 
tional Forest Management Act, the Coastal Zone Management Act, and the National 
Historic Preservation Act. 

Even if one were to focus only on the affirmative enforcement part of our docket, 
wetlands cases form only a very small subset of those cases. We have many other 
enforcement actions focusing on violations of other provisions of the CWA, not to 
mention of the Clean Air Act, the Safe Drinking Water Act, the hazardous waste 
laws and a variety of other environmental laws. This enforcement work has resulted 
in significant gains for public health and the environment across the United States. 

However, I will focus my testimony today on our CWA cases, in particular those 
involving wetlands. 

AN overview of OUR CLEAN WATER ACT DOCKET 

The Department of Justice’s primary role with regard to the CWA is to represent 
the Environmental Protection Agency (“EPA”), the Army Corps of Engineers 
(“Corps”), and any other Federal agency that might be involved in litigation that 
arises pursuant to the CWA. This litigation can be either defensive or affirmative. 

As the word suggests, in defensive litigation we defend Federal agencies that are 
being sued in connection with the CWA. Such actions can take a variety of forms. 
For example, affected parties will sometimes bring an action against the Corps 
when it makes a case-specific decision, such as the grant or denial of a CWA permit. 
Regulated entities, environmental interests, and public entities such as municipali- 
ties will also seek judicial review when the Corps and EPA make broader policy de- 
cisions such as those embodied in a rulemaking. Parties may also sue EPA for fail- 
ure to perform a non-discretionary duty under the CWA. Finally, Federal agencies 
can also be sued for discharging pollutants into waters of the United States if they 
have not complied with the applicable requirements of the CWA. In my Division, 
which is the Environment and Natural Resources Division, we have an Environ- 
mental Defense Section that specializes in defending the actions of Federal agencies, 
including EPA and the Corps, when they are challenged in court in connection with 
the CWA. 

We also bring affirmative litigation under the CWA. By “affirmative litigation,” 
I am referring to enforcement cases, which can be either civil or criminal. Three sec- 
tions in the Division handle CWA enforcement actions. Civil enforcement cases are 
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generally handled by our Environmental Enforcement Section, with the exception of 
cases brought pursuant to CWA section 404, which are handled by our Environ- 
mental Defense Section or by U.S. Attorney’s Offices. Criminal enforcement of the 
CWA is handled by our Environmental Crimes Section, usually in conjunction with 
local U.S. Attorney’s Offices. 

CWA civil judicial enforcement actions generally begin with a referral or inves- 
tigation from another Federal agency, whether it is EPA or the Corps, regarding al- 
leged violations of the CWA. Often by the time we receive a referral, the agency 
in question has exhausted all avenues for resolving the dispute administratively, 
and has carefully considered whether judicial enforcement is the appropriate course 
of action. Upon receiving the agency’s recommendation, we conduct our own inter- 
nal, independent inquiry and analysis to determine whether there is sufficient evi- 
dence to support the elements of the offense and whether the case is otherwise ap- 
propriate for judicial action. If we determine that judicial enforcement is warranted, 
we also explore possibilities for achieving settlement of the alleged violations with- 
out litigation as appropriate. 

I refer to “judicial enforcement” for a reason. The vast majority of environmental 
violations, including CWA-type violations, are addressed and resolved by State and 
local governments. In the wetlands area, most Federal enforcement of the CWA oc- 
curs at the administrative level and is carried out by the EPA and the Corps, and 
does not involve the Department of Justice. In this regard, I commend the Corps 
for implementing an administrative appeals process that allows landowners to seek 
further review of jurisdictional determinations. This process helps to ensure nation- 
wide consistency in the implementation of the CWA and is yet another means by 
which disputes over CWA jurisdiction may be resolved before a matter gets to the 
point of potential litigation, which is when the Department of Justice would get in- 
volved. 

In sum, the Division’s work is only a small, albeit important, part of CWA imple- 
mentation and enforcement more generally. For instance, in the last 5 years, the 
United States has filed on average 14 new wetland civil enforcement cases each 
year, with half of those cases being settled at the time of filing. 

OUR RESPONSE TO SWANCC 

SWANCC was an example of defensive litigation. In that case, the Corps of Engi- 
neers had asserted jurisdiction over a series of small ponds in Illinois, which the 
record indicated were isolated, intrastate, and non-navigable, and determined that 
the CWA required that the petitioner in that case, the Solid Waste Agency of North- 
ern Cook County, needed to obtain a permit for construction of a solid waste landfill. 
The basis for the Corps’ assertion of jurisdiction over the isolated ponds was evi- 
dence that the ponds provided habitat for a large number of migratory bird species 
that cross interstate lines. However, the Supreme Court ruled that the Corps had 
exceeded its statutory authority by requiring a permit for the filling of those ponds. 
In particular, the Court held that the Corps’ practice of relying on the so-called “Mi- 
gratory Bird Rule” (which is really not a rule but a preamble) to assert jurisdiction 
over such non-navigable, intrastate, isolated waters was contrary to Congress’ intent 
in the Clean Water Act. 

Just as with any other Supreme Court case, we have sought to ensure that the 
legal positions taken on behalf of the Federal Government in litigation are con- 
sistent with SWANCC, regardless of where a case arises or which agency is involved 
in a particular case. Accordingly, after SWANCC was decided, the Division con- 
ducted a comprehensive review of its entire docket of Clean Water Act litigation. 
We carefully scrutinized any case that involved isolated waters, the Migratory Bird 
Rule, or any theory analogous to the Migratory Bird Rule, to determine whether 
SWANCC had undermined the basis for asserting Clean Water Act jurisdiction in 
that case. If we determined that the basis for jurisdiction in a particular case was 
undermined by SWANCC, we took appropriate action. For example, in Borden 
Ranch Partnership v. U.S. Army Corps of Engineers, in conjunction with EPA and 
the Corps, we re-examined the basis for jurisdiction over the one isolated vernal 
pool which had been destroyed and over which the court had determined that there 
was jurisdiction, and notified the Ninth Circuit that we were withdrawing our en- 
forcement claim regarding that particular vernal pool. 

In addition to taking the necessary steps to ensure that our existing cases were 
consistent with SWANCC, we established a process for ensuring that the positions 
we take in all SWANCC-related litigation going forward are internally consistent 
and appropriately coordinated within the Federal Government. Thus, in addition to 
the probing review of all of our prospective enforcement cases that I described ear- 
lier, we devote particular attention in our Clean Water Act enforcement cases to 
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whether there is a factually and legally sound basis, consistent with SWANCC, for 
asserting jurisdiction over the aquatic resources in question before deciding to pro- 
ceed. We carefully review such referrals or investigations to determine whether to 
proceed with judicial enforcement. We have similarly applied careful scrutiny to 
SWANCC-related arguments that we make in our defensive litigation. 

Since SWANCC was decided in January 2001, the United States has filed briefs 
in at least 27 cases in which the scope of geo^aphic jurisdiction under the Clean 
Water Act was a significant issue. These cases involve issues arising under the Sec- 
tion 402 pollution discharge permit program, the Section 311 program addressing 
oil discharges and the Oil Pollution Act, as well as the Section 404 program. We 
have made considerable efforts to review and coordinate each and every one of the 
briefs filed in those cases. In particular, we have assigned a team of attorneys with 
expertise in wetlands issues and the Clean Water Act to review all briefs addressing 
important SWANCC-related issues that are filed by the various trial and appellate 
sections within the Division. In addition to ensuring that the basic positions taken 
in the those briefs are internally consistent, our attorneys have also made great ef- 
forts to coordinate our positions with the appropriate agencies, primarily EPA and 
the Army Corps of Engineers. Moreover, our attorneys have worked proactively and 
cooperatively with U.S. Attorney’s Offices, to share our experiences and expertise, 
and to ensure that the United States is speaking with one voice in the Federal 
courts around the country. 

As I mentioned before, the SWANCC decision clearly precludes reliance on use by 
migratory birds as the sole basis for CWA jurisdiction over isolated, non-navigable, 
intrastate waters and calls into question whether any of the other factors in the Mi- 
gratory Bird Rule is a valid basis for asserting jurisdiction. In addition, the rea- 
soning of that decision raised uncertainty as to whether there remains any basis for 
jurisdiction under the other rationales in the “(a)(3)” provision in the agencies’ regu- 
lation defining “waters of the United States,” particularly the extent to which the 
agencies may rely upon the “(a)(3)” factors for purposes of regulating non-navigable, 
intrastate, isolated waters. Indeed, the effect of SWANCC on this aspect of the regu- 
lations is one of the subjects of the Advance Notice of Proposed Rulemaking and as- 
sociated guidance issued by the Department of the Army and EPA on January 15, 
2003. My colleagues from the Army and EPA will be addressing their work on this 
rulemaking in their testimony. But I can tell you that in none of our post-SWANCC 
cases have we relied upon the Minatory Bird Rule or any analogous theory under 
the “(a)(3)” provision as a basis for defending CWA jurisdiction over a particular 
site. To the extent that SWANCC raised serious doubts about any claims that we 
were making in litigation that was pending at the time SWANCC was decided, we 
withdrew or modified those claims accordingly, as I noted above. 

Our careful examination of our cases has paid off with success in the courts. Of 
the 27 cases referred to earlier in my testimony in which we have filed SWANCC- 
related briefs, 22 have resulted in judicial decisions, and 17 of those decisions have 
been in favor of the United States. However, the post-SWANCC case law remains 
unsettled as we are involved in at least nine SWANCC-related cases in the Courts 
of Appeals for the Fourth, Fifth, Sixth, Seventh, and Ninth Circuits. With regard 
to these cases, I would be pleased to make available to the subcommittee any brief 
of the United States that it requests. 

I would like to mention another facet of our post-SWANCC activities: working co- 
operatively with the States. One of the basic teachings of SWANCC is that not every 
wetland or other aquatic area in the country is an appropriate subject of Federal 
regulation under the Clean Water Act. Since the decision in SWANCC, some States, 
such as Wisconsin and Ohio, have enacted legislation providing authority to address 
aquatic resources not subject to Federal regulatory jurisdiction under the CWA. 
Other States are considering such legislation or are exploring ways to use existing 
regulatory and non-regulatory authorities and programs to address these aquatic re- 
sources. We have made great strides to improve Federal-State cooperation and co- 
ordination in environmental protection generally, and in connection with SWANCC, 
we are redoubling our efforts in this regard. 

In particular, in December 2002, we hosted a national conference and training 
course on wetlands protection and enforcement, designed in cooperation with several 
State associations, EPA and the Corps, to facilitate Federal-State partnerships in 
this important area. The conference, which took place in the Department of Justice 
training facility, attracted government officials from approximately two-thirds of the 
States, including representatives of State environment and natural resources agen- 
cies, State attorneys general offices, and even some State legislatures. As the con- 
ference’s keynote speaker, I stressed the importance of Federal-State collaboration 
and cooperation in wetlands protection and enforcement in a time of dwindling gov- 
ernment resources at both the Federal and State levels. One of the primary pur- 
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poses of the conference was to encourage States to take a hard look at their existing 
State-law authorities that may be used to protect wetlands not subject to Federal 
jurisdiction following SWANCC and other Federal court decisions, and to facilitate 
the exchange of information regarding new and innovative methods of addressing 
wetlands protection at the State level. We look forward to continuing this dialog 
with our State colleagues, and to continue to explore ways that we can work to- 
gether to protect this Nation’s wetlands. 

CONCLUSION 

In closing, I would like to assure the subcommittee that the Department of Justice 
takes seriously its obligation to protect public health and the environment and to 
enforce and defend the existing laws. As I have described in greater detail above, 
we work hard to ensure that the positions we take in litigation with respect to 
SWANCC are consistent and coordinated with our client agencies, which is our prac- 
tice with all our litigation. I would be happy to answer any questions that you may 
have about my testimony. 


Responses of Attorney General Thomas Sansonetti to Additional Questions 

FROM Senator Inhofe 

Question 1. In the SWANCC decision the Supreme Court stated, “It was the sig- 
nificant nexus between the wetlands and “navigable waters” that informed our read- 
ing of the CWA in Riverside Bayview Homes. Indeed, we did not “express any opin- 
ion” on the “question of the authority of the Corps to regulate discharges of fill ma- 
terial into wetlands that are not adjacent to bodies of open water. . . . “ Id., at 131- 
132, n. 8. In order to rule for respondents here, we would have to hold that the ju- 
risdiction of the Corps extends to ponds that are not adjacent to open water. But 
we conclude that the text of the statute will not allow this.” 

In your testimony you state, “Just as with any other Supreme Court case, we 
have sought to ensure that the legal positions taken on behalf of the Federal Gov- 
ernment in litigation are consistent with SWANCC, regardless of where a case 
arises or which agency is involved in a particular case.” 

Since the Supreme Court’s decision in SWANCC, has the Justice Department in 
any enforcement or defensive litigation asserted that a Federal agency has jurisdic- 
tion over waters or wetlands which are not adjacent to open water? 

Response. The relevant regulations of the Environmental Protection Agency (EPA) 
and the Army Corps of Engineers (ACE) define “waters of the United States” for 
purposes of the Clean Water Act (CWA) to mean (1) navigable-in-fact waters; (2) 
interstate waters; (3) all other waters, the use, degradation, or destruction of which 
could affect interstate or foreign commerce; (4) impoundments of waters of the 
United States; (5) tributaries of any of the above; (6) the territorial seas; and (7) 
wetlands adjacent to any of the above. See, e.g., 33 C.F.R. 328.3(a). Only subpart 
(3) of this regulatory definition was involved in SWANCC. None of the affirmative 
or defensive cases that the Department of Justice has litigated since SWANCC, with 
the exception of the matters listed below in response to the last question, have in- 
volved subpart (3) waters. Rather, the cases have involved navigable-in-fact waters, 
tributaries of navigable-in-fact waters, and wetlands adjacent to each. 

Question 2. Traditionally, open waters have meant waters that are free from phys- 
ical obstruction and hence open to navigation by the public. In addition to the use 
of the term open waters, the Court also emphasized the original interpretation by 
the Corps that “[i]t is the water body’s capability of use by the public for purposes 
of transportation or commerce which is the determinative factor.” Moreover, the 
Court explicitly stated, “The term “navigable” has at least the import of showing 
us what Congress had in mind as its authority for enacting the CWA: its traditional 
jurisdiction over waters that were or had been navigable in fact or which could rea- 
sonably be so made.” Such statements appear to limit Eederal regulatory jurisdic- 
tion to the same waters which are subject to Eederal navigational servitude. 

Does the Justice Department believe that the SWANCC decision limits Federal 
jurisdiction under Section 404 to waters subject to Federal navigational servitude? 

Response. The question before the Court in SWANCC was whether the Corps of 
Engineers had exceeded its statutory authority under the Clean Water Act by as- 
serting jurisdiction over isolated, non-navigable, intrastate waters based on the use 
of those waters as habitat by migratory birds. As discussed above, the Supreme 
Court addressed only the “other waters” subpart of the regulatory definition of “wa- 
ters of the United States.” See 33 C.F.R. 328.3(a)(3). Moreover, the Court did not 
overrule its prior decision in Riverside Bayview Homes, in which the Court held 
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that Clean Water jurisdiction extends to wetlands adjacent to other waters. Non- 
tidal wetlands, of course, are not typically subject to the navigational servitude. 

Question 3. In your testimony you stated that, “in none of our post-SWANCC 
cases have we relied upon the Migratory Bird Rule or any analogous theory under 
the “(a)(3)” provision as a basis for defending CWA jurisdiction over a particular 
site.” This statement coupled with your previous statement regarding the Justice 
Department’s role in ensuring that the Federal Governments legal positions are con- 
sistent with SWANCC would suggest that the regulations found in 33 CFR 8 
328.1(a)(3) [sic] are inconsistent with the SWANCC decision. 

Does the Justice Department believe that in order to be fully consistent with the 
SWANCC decision that Corps regulations defining waters for purposes of jurisdic- 
tion under Section 404 must be revised? 

Response. What, if any, revisions to the regulations are necessary or appropriate 
is a determination for EPA and the Army Corps of Engineers to make in the first 
instance. Those agencies issued an advance notice of a proposed rulemaking on that 
issue on January 15, 2003, and a decision not to proceed with rulemaking on De- 
cember 16, 2003. 


Responses of Attorney General Thomas Sansonetti to Additional Questions 

FROM Senator Jeffords 

Question 1. In the SWANCC Guidance, the Corps and the EPA direct field staff 
not to assert jurisdiction over “isolated, intrastate, non-navigable waters” based 
upon any of the factors of the migratory bird rule. Your testimony indicates that 
the Department of Justice, since the SWANCC case, has not relied upon the Migra- 
tory Bird Rule or any analogous theory under the “(a)(3)” provision as a basis for 
defending CWA jurisdiction over a particular site. The SWANCC decision only re- 
jected one part of the migratory bird rule, and did not discuss the other elements, 
including the use of a water by endangered or threatened species or the use of a 
water for irrigation of crops to be sold in interstate commerce. On which elements 
of the SWANCC decision is the Department of Justice basing its rejection of all ele- 
ments of the Migratory Bird Rule and the “(a)(3)” prevision? Where in the SWANCC 
decision is there is any mention of the other prongs of the migratory bird rule, or 
any statement that supports that legal interpretation? 

Response. In none of our post-SWANCC cases have we relied upon the Migratory 
Bird Rule, or any analogous theory under the “(a)(3)” provision, as a basis for de- 
fending CWA jurisdiction over a particular site. The continued viability of the other 
prongs of the Migratory Bird Rule and the elements of (a)(3) following SWANCC are 
issues that are appropriately considered by EPA and the Corps of Engineers in the 
first instance. 

Question 2. In your testimony, you indicate that the Department of Justice con- 
ducted a comprehensive review of the entire docket of Clean Water Act litigation 
in response to SWANCC. If you determined that the basis for jurisdiction in a par- 
ticular case was undermined by SWANCC, you “took appropriate action.” In your 
testimony, you provided the Borden Ranch Partnership v. U.S. Army Corps of Engi- 
neers example in which you withdrew an enforcement claim regarding a particular 
vernal pool. Please provide the committee with a complete list of all other actions 
the Department took regarding your docket of Clean Water Act litigation after con- 
ducting the comprehensive review described in your testimony. 

Response. SWANCC v. Corps of Engineers (Tth Cir. and Northern District of Illi- 
nois) — On remand to the 7th Circuit, the United States filed a statement that be- 
cause the only asserted basis for regulatory jurisdiction was the Migratory Bird 
Rule, the Court of Appeals should remand the matter to the District Court for the 
entry of judgment in favor of plaintiff. Instead, however, the Court of Appeals ac- 
cepted intervener’s request that the District Court be ordered to consider whether 
alternative bases for regulating plaintiff s landfill under the CWA exist. We then 
took the position in District Court that the Corps did not intend to assert jurisdic- 
tion over the SWANCC landfill and that judgment should be entered in favor of 
plaintiff. However, the District Court instead ordered the parties to file briefs re- 
garding any remaining bases for CWA jurisdiction. The parties subsequently agreed 
to a stipulated dismissal of the lawsuit, and no such briefs were filed. 

United States v. Angelo Tsakopoulos (also known as Borden Ranch v. Corps of En- 
gineers) (9th Circuit) — This CWA 404 civil enforcement action involved the “deep- 
ripping” of wetlands. After trial, the District Court imposed a $500,000 civil penalty 
and required mitigation with respect to a number of CWA violations. One set of vio- 
lations identified by the District Court involved an isolated vernal pool that served 
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as habitat for the vernal pool fairy shrimp, a threatened species. Upon appeal, after 
SWANCC was decided, we withdrew the portion of our enforcement action involving 
that vernal pool. Subsequently, upon remand, the District Court revised the civil 
penalty down to $486,040 to account for the withdrawal of that vernal pool claim. 

United States v. Portrait Homes Construction Co. (District of South Carolina) — 
Prior to SWANCC, the parties in this CWA 404 civil enforcement action had lodged 
a consent decree requiring the defendant to pay a $10,000 civil penalty, and to con- 
duct restoration with respect to the filling of 0.63 acres of isolated wetlands. After 
SWANCC, the United States withdrew the consent decree and voluntarily dismissed 
the complaint. 

Forest Guardians v. United States Army (District of New Mexico) — This CWA cit- 
izen suit alleged that the Army violated section 402 by not having an NPDES per- 
mit for discharges of treated sewage into an isolated playa on the White Sands Mis- 
sile Range. After SWANCC, the parties stipulated to the dismissal of the complaint 
with prejudice. 

United States v. Car^ll, Inc. (Northern District of California) — This CWA 402 
civil enforcement action involved the disposal of salt-processing wastes in a bermed 
non-wetland area located near Mowry Slough and the San Francisco Bay. After 
SWANCC, the United States voluntarily dismissed its enforcement action. 


Statement of L. Michael Bogert, Counsel to Idaho Goveror Dirk 

Kempthorne 

Mr. Chairman and distinguished members of the of the committee: My name is 
Michael Bogert, and I am Counsel to Idaho Governor Dirk Kempthorne. 

Unfortunately, the Governor could not join the committee today, but he asked me 
to extend his warmest regards to his good friends in the Senate. 

Mr. Chairman and members, I appreciate the opportunity to give you and the dis- 
tinguished Senators on the committee Governor Kempthorne’s perspective on the 
SWANCC decision and what it means to the State of Idaho. 

As an initial matter, Idaho is generally comforted by that section 101 of the Clean 
Water Act declares that “it is the policy of Congress to recognize, preserve, and pro- 
tect the primary responsibilities and rights of States to prevent, reduce, and elimi- 
nate pollution [and] to plan the development and use of land and water resources.” 

This statutory declaration, for Idaho, is the ideological lens by which we will view 
any attention by Congress to the Clean Water Act in the aftermath of the SWANCC 
decision. 

However, we would be remiss if we did not acknowledge how much we appreciate 
the chance to even offer our perspective on this important decision by the Supreme 
Court to the committee today, as well as to the Federal executive branch agencies 
wrestling with this complex issue. 

Through the advance notice of proposed rulemaking — or ANPR — the President 
has signaled he is approaching this problem from a decidedly different direction. 

Through the ANPR, the Bush Administration has stated that it does not have all 
the answers up front, but it wants to sure to ask all of the right questions. And 
Mr. Chairman, a little humility by the Federal Government on this is a good thing. 

The Administration is also saying that it is keenly aware that the SWANCC deci- 
sion will have an impact on key partners such as the States in Clean Water Act 
implementation, and that even before a proposed rule is in order, the Federal agen- 
cies want an idea of what looms on the horizon for its administrative decision- 
making. 

Governor Kempthorne appreciates this approach taken by the President. 

I have submitted the Governor’s very brief comments on the ANPR for purposes 
of today’s record. 

To provide the committee with some very brief background, Idaho does not pres- 
ently administer a delegated Clean Water Act program under section 402 for Na- 
tional Pollutant Discharge Elimination System (NPDES) permits. 

We are presently exploring whether an NPDES program makes sense for our 
State, so, as of this moment, Idaho is not a participant in this familiar model of 
“cooperative federalism.” 

But that doesn’t mean we are not accomplished practitioners of both cooperation 
and federalism. 

Addressing cooperation, just last week we forged a second agreement in 3 years 
with the region’s Governors on salmon recovery, and this past legislative session we 
paved the way under our law for Federal/State wolf management. 
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We are pleased to hear today from the Assistant Attorney General that the Jus- 
tice Department shares the value of partnering with the States to advance our mu- 
tual interest on environmental protection. 

On the federalism side, you will hear no greater champion for State’s rights than 
Governor Kempthorne. 

Indeed, one of the core values we bring to this debate is that the best achievable 
results in environmental regulation occur where the Federal Government not just 
joins, but partners with State and local decisionmakers to avoid the consequences 
of top-down regulation. 

Our experience in Idaho is that the best results are achieved from the ground up. 

Accordingly, our first inclination is to reject the notion that in Idaho, there is sud- 
denly a regulatory “void” that must be filled by the Federal Government in light 
of the SWiSsiCC decision. 

We have often found in discussions with some constituencies that when the topic 
of State control over environmental programs is mentioned, there is a fundamental 
distrust of putting States in the driver’s seat. 

Governor Kempthorne categorically rejects that premise, and if there is any doubt 
about the commitment of the Great State of Idaho to controlling water pollution, let 
me provide the committee with the following legislative prose from our State water 
quality control statute: 

“The legislature, recognizing that surface water is one of the State’s most valuable 
natural resources, has approved the adoption of water quality standards and author- 
ized the director of the department of environmental quality to implement these 
standards. [I]t is the purpose of this chapter to enhance and preserve the quality 
and value of the surface water resources of the State of Idaho . 

In consequence of the benefits to the public health, welfare, and economy, it is 
hereby declared to be the policy of the State of Idaho to protect this natural resource 
by monitoring and controlling water pollution.” 

Governor Kempthorne signed this legislation in 2001, and I doubt a stronger com- 
mitment to preventing water pollution can be found in any State statute. 

But as the committee and Congress deliberate over its response to the SWANCC 
decision, it is important to have a better understanding of the backdrop of the case 
and why the Supreme Court ended up taking the case in the first place. 

The petitioner, a coalition of municipalities, had been trying to secure a non-haz- 
ardous landfill site during the mid-1980’s. They purchased a 533-acre site which 
once accommodated gravel and strip mining. 

In the decade plus long process of working on the project, the coalition, known 
as SWANCC, received all the necessary State and local zoning permits, in addition 
to a land fill development permit from the Illinois EPA, as well as passing a review 
by the Illinois Department of Conservation, who approved their mitigation plan for 
certain bird species. 

The petitioners asked the Army Corps of Engineers not once, but on two separate 
occasions within a year’s period whether they needed permits under section 404 of 
the Clean Water Act. Each time the Corps responded that they had no jurisdiction 
over the landfill site. 

Then, when alerted by an environmental organization that the site may have 
briefly been home to some migratory birds, the Corps changed its mind and asserted 
that under the “migratory bird rule,” the landfill site included “waters of the United 
States” and that a section 404 permit was necessary. 

SWANCC then applied for the section 404 permit and was denied on two separate 
occasions. Along the way, the coalition obtained two separate water quality permits 
under section 401 of the Clean Water Act from the State agencies with responsi- 
bility over those programs. 

Nonetheless, the Corps twice denied the section 404 permit even though several 
years earlier they believed they had no jurisdiction whatsoever over the land fill. 

Those were the facts the Supreme Court had before them when they considered 
the migratory bird rule, and the rest is now history in the Supreme Court Reporter. 

Mr. Chairman and Distinguished Senators, as you consider this issue, it is vitally 
important that the past sins of the Federal Government I have just described not 
be born on your progeny. 

Exercise your Commerce Clause authority carefully, and ask if the answer is real- 
ly extending the jurisdiction of the Federal Government to the curbs and gutters 
of our streets, as is apparently occurring in San Diego? We don’t think this is nec- 
essarily the part forward. 

Also, does the Corps have the resources necessary to implement such a program? 

However, it is vitally important that Congress consider what the Supreme Court 
said in SWANCC. 
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One argument is that SWANCC was merely a regulatory interpretation case and 
that its holding should be narrowly construed by the agencies and Congress. 

However, the Supreme Court went out of its way to dust off its two major Com- 
merce Clause cases, Lopez and Morrison, and indicated that this decision also could 
have gone in that direction. 

As you formulate a response to the SWANCC decision, you should be mindful that 
the Court’s current Commerce Clause jurisprudence lurks nearby. 

From our vantage point in the Governor’s Office in Boise, Idaho, the lessons of 
Lopez, Morrison and SWANCC are not that Congress cares more than States about 
guns in school, violence against women, or water pollution. 

Rather, Governor Kempthorne would submit to his former colleagues that real 
achievement in addressing those noble policy goals should include those in the 
framework of our Federal system of government who bring the most promise to 
achieving results. 

In our view, those achievers are States such as Idaho. 

Thank you Mr. Chairman and members. 


Attachment 

DIRK KEMPTHORNE, GOVERNOR 

April 16, 2003 

The Honorable Christine Todd Whitman, Administrator 

Environmental Protection Agency 

do 'Water Docket 

Mailcode 410 IT 

1200 Pennsylvania Ave., NW 

Washington, DC 20460 

Re: Docket ID No. OW-2002-0050 — ^Advance Notice of Proposed Rule Making on the 
Clean Water Act Definition of “Waters of the United States” 

68 Fed. Reg. 1991 (Jan. 15, 2003) and 68 Fed. Reg. 9613 (Feb. 28, 2003) 

Dear Administrator Whitman: The State of Idaho^ herby submits the following 
comments on the Advance Notice of Proposed Rule Making (ANPRM), 68 Fed. Reg. 
1991 (Jan 15, 2003), and 68 Fed. Reg. 9613 (Feb. 28, 2003)(extension of comment 
deadline to April 16, 2003), on the following issues as posed by the United States 
Environmental Protection Agency and the United States Army Corps of Engineers: 

1. Whether, and, if so, under what circumstances, the factors listed in 33 CFR 
[§§]328.3(a)(3)(i)-(iii) (i.e., use of the water by interstate or foreign travelers for rec- 
reational or other purposes, the presence of fish or shellfish that could be taken and 
sold in interstate commerce, the use of the water for industrial purposes by indus- 
tries in interstate commerce) or any other factors provide a basis for determining 
CWA jurisdiction over isolated, intrastate, non-navigable waters? 

2. Whether the regulations should define “isolated waters,” and if so, what factors 
should be considered in determining whether a water is or is not isolated for juris- 
dictional purposes? 

I. Introduction 

A. Overview of Regulatory Infrastructure 

1. Brief Overview of the Clean Water Act 

The Clean Water Act (CWA or Act), was intended to “restore and maintain the 
chemical, physical and biological integrity of the Nation’s waters.” 33 U.S.C. 
§1251(a). Federal authority to regulate waters of the United States under the CWA 
stems from the Commerce Clause of the Constitution and extends to “all waters 
which are currently used, or were used in the past, or may be susceptible to use 
in interstate or foreign commerce “ See 33 C.F.R. §328. 3(a)(1). 

Section 404 of the CWA defines “waters of the United States” in detail, based pri- 
marily on interstate or foreign commerce connections (which can include use by 
interstate or foreign travelers for recreation, among other things). Existing section 
404 regulations include as waters of the United States “all other waters such as 
intrastate lakes, rivers, streams (including intermittent streams), mudflats, 
sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural 


I For purposes of these comments, the “State of Idaho” consists of Governor Dirk Kemp- 
thorne, the Governor’s Office of Species Conservation (OSC), the Idaho Department of Fish and 
Game (IDFG), the Idaho Department of Water Resources (IDWR), and the Idaho Department 
of Environmental Quality (IDEQ). 
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ponds, the use, degradation or destruction of which could affect interstate or foreign 
commerce 33 C.F.R. §328. 3(a)(3). 

B. Overview of the SWANCC Decision 

1. Facts 

In Solid Waste Agency of Northern Cook County v. United States Army Corps of 
Engineers, 531 U.S. 159 (2001), (SWANCC), a consortium of 23 suburban Chicago 
cities and villages developed plans for a disposal site for baled nonhazardous solid 
waste. The location for the site was an abandoned sand and gravel pit operation be- 
tween Cook and Kane counties in Illinois. 

Before operations could begin, the consortium, SWANCC, had to secure numerous 
county and State permits. During this process, SWANCC contacted the Corps to de- 
termine whether a Federal landfill permit was necessary since the operation in- 
cluded filling some permanent and seasonal ponds. The Corps initially determined 
that it lacked jurisdiction under §404(a) of the Clean Water Act, which grants the 
Corps “the authority to issue permits ’for the discharge of dredge or fill material 
into navigable waters at specified disposal sites.’” 33 U.S.C. §1344(a). 

The Northern Illinois Nature Preserves Commission informed the Corps that a 
number of migratory birds frequently occupied the site. The Corps reversed its pre- 
vious jurisdiction decision and asserted jurisdiction under the “Migratory Bird Rule” 
(MBR)2 an attempt by the Corps to clarify the actual reach of 404(a) jurisdiction 
to include waters that “are or would be used as habitat by other migratory birds 
which cross State lines.” The formal decision by the Corps determined that the sea- 
sonally ponded, abandoned gravel mining depressions located on the project site, 
while not wetlands, did qualify as “waters of the United States.” 

The Corps refused to issue a section 404(a) permit, after determining jurisdiction, 
despite the fact that SWANCC secured the required water quality certification from 
the Illinois Environmental Protection Agency. The Corps maintained that SWANCC 
had not established its proposal as the least environmentally damaging, most prac- 
ticable alternative for disposal of nonhazardous solid waste; that SWANCC’s failure 
to set aside sufficient funds to remediate leaks posed an unacceptable risk to the 
public’s drinking water supply; and that the impact of the project upon area-sen- 
sitive species was unmitigatable since a landfill surface cannot be redeveloped into 
a forested habitat. 

On appeal, the Seventh Circuit Court of Appeals analyzed the constitutional ques- 
tion, holding that Congress has the authority to regulate such waters based upon 
“the cumulative impact doctrine, under which a single activity that itself has no dis- 
cernible effect on interstate commerce may still be regulated if the aggregate effect 
of that class of activity has a substantial impact on interstate commerce.” 191 E.3d 
845, 850 (7th Cir. 1999). 

The Court of Appeals then turned to the regulatory question and held that the 
CWA reaches as many waters as the Commerce Clause allows and, relying on an 
earlier Commerce Clause ruling, it therefore followed that respondents’ “Migratory 
Bird Rule” was a reasonable interpretation of the Act. See id. at 851-62. 

2. The Decision in SWANCC 

The Supreme Court, in granting certiorari, discussed the contours of the CWA, 
including the Corps’ expansive jurisdictional view that section 404(a) extends to wa- 
ters that “are or would be used as habitat by other migratory birds which cross 
State lines” under the MBR. The Court concluded that the Migratory Bird Rule was 
not fairly supported by the CWA. 

The Supreme Court refused to follow the Corps expansive interpretation of its ju- 
risdiction under section 404(a) the Clean Water Act. The articulated issue before the 
Court was “whether the provisions of section 404(a) may be fairly extended to [an 
abandoned sand and gravel pit in Northern Illinois which provided habitat for mi- 
gratory birds], and, if so, whether Congress could exercise such authority consistent 
with the Commerce Clause.” Id. at 162. The Supreme Court answered that the 
Clean Water Act could not be so expanded. 

The SWANCC decision thus eliminates CWA jurisdiction over isolated waters that 
are intrastate and non-navigable where the sole basis for asserting CWA jurisdiction 
is the actual or potential use of the waters as habitat for migratory birds that cross 
state lines in their migration patterns. 


^See 51 Fed. Reg. 41206, 41217 (Nov. 13, 1986). The MBR states that §404(a) jurisdiction ex- 
tends to intrastate waters: “a. [wjhich are or would he used as habitat by birds protected by 
Migratory Bird Treaties; or b. [wjhich are or would be used as habitat by other migratory birds 
which cross state lines . . . .” 
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II. Comments 

A. The Importance of Isolated Waters 

1. Why Are Isolated Waters Important? 

In arid and semi-arid regions, isolated waters provide fresh water oases for wild- 
life and function as stepping stones for migrating waterfowl, shorebirds and song 
birds. Isolated waters are found throughout Idaho from small desert pools and 
springs to forest ponds and wet meadows to subalpine lakes. 

Isolated waters are important for the same reasons that other wetlands are im- 
portant — because they provide crucial habitat for many fishes, wildlife and plant 
species. Wetlands are important for water quality renovation, flood water storage, 
shoreline stabilization, sediment retention, and as vital habitat for numerous fish, 
wildlife and plant species. Some isolated waters are especially important breeding 
habitats for amphibians and continental waterfowl populations. 

2. What is a “Jurisdictional Wetland?” 

Currently, for purposes of jurisdiction under section 404 of the CWA, an area 
must meet all three parameters used to define a wetland to be considered a wet- 
land. These include (1) presence of wetland vegetation, (2) presence of wetland soils, 
and (3) wetland hydrology. 33 C.F.R. §328.3(b). There is no official lower size thresh- 
old for jurisdiction (i.e., all wetlands that meet the three parameters may be consid- 
ered). For practical purposes, the Corps in Idaho uses 20 feet in diameter as a min- 
imum size if the wetland is surrounded by upland or agricultural lands. 

If a number of smaller wetlands were found in a mosaic with other types of land 
(upland or agricultural land, for example) then the mosaic could be considered for 
jurisdictional purposes even if the individual wetlands were smaller than 20 feet in 
diameter. Under current guidelines (post-SWANCC), recommendations from the 
Corps field offices go to the District office for review before the Corps asserts juris- 
diction over isolated wetlands. 

B. The Idaho Perspective on the SWANCC Issues 

1. The Idaho Department of Environmental Quality 

The Idaho Legislature has provided to the Idaho Department of Environmental 
Quality (IDEQ) broad authority to develop a system to safeguard the quality of the 
waters of the State, including authority to adopt and enforce rules relating to the 
discharge of effluent into the waters of the State, and to adopt and enforce State 
water quality standards that designate uses and provide criteria to protect those 
uses. Idaho Code §39-105(e); §§39-3601—39-3624. 

In providing this authority to the IDEQ, the State legislature very broadly defined 
“waters or water body” to mean “all accumulations of surface water, natural and ar- 
tificial, public and private, or parts thereof which are wholly or partially within, 
flow through or border upon this State.” Idaho Code §39-3602(28). See also Idaho 
Code §39-103(16) (defining “water” almost identically). 

While providing IDEQ authority to regulate water quality with respect to a very 
broad definition of waters of the State, the Legislature also expressed the intent for 
DEQ to fully meet the goals and requirements of the Federal Clean Water Act, but 
through rules not impose requirements beyond those of the Federal Clean Water 
Act. It is unclear, in light of the legislative definition of “waters,” whether this pro- 
vision in State law limits IDEQ to regulating only those waters that are regulated 
under the CWA. 

If this provision does limit IDEQ to regulating only within the limits of Federal 
jurisdiction under the CWA, the SWANCC decision and its progeny, as well as any 
Federal rulemaking that defines CWA jurisdiction, will control the scope of Idaho’s 
water quality authority. 

2. The Idaho Department of Fish and Game 

The Idaho Department of Fish and Game (IDFG) has no statutory authority to 
regulate wetlands or the CWA. 

However, IDFG personnel review stream alteration permits and section 404 per- 
mit applications, including field inspections, and provide recommendations to the 
regulatory agency on permit terms and conditions. Although IDFG’s recommenda- 
tions are not binding, they often result in reduced impacts to wetlands and water 
quality. The SWANCC decision will not directly impact IDFG programs other than 
reducing the number of permit applications reviewed and may reduce some benefits 
to wildlife in Idaho. 

3. The Idaho Department of Water Resources 

Any resulting modifications to the Clean Water Act jurisdiction resulting from the 
U.S. Supreme Court’s decision in SWANCC will not directly impact any of IDWR’s 
programs. 
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Under Idaho’s Stream Channel Alteration Act, Idaho Code §§42-3801 — 42-3813, 
IDWR’s jurisdiction is limited by the definition of “stream channel” which means “a 
natural watercourse of perceptible extent, with definite bed and banks, which con- 
fines and conducts continuously flowing water.” Idaho Code §42-3802(d). This defi- 
nition would not be affected by a change in the definition of “waters of the United 
States” under the CWA. 

The Waste Disposal and Injection Well program, Idaho Code §§42-3901 — 42-3919, 
administered by IDWR, requires the issuance of a permit to authorize the construc- 
tion or use of any waste disposal and injection well. The act defines “aquifer” to 
mean “any geologic formation that will yield water to a well in sufficient quantities 
to make production of water from the formation feasible for beneficial use, except 
when the water in such formation results solely from injection through a waste dis- 
posal and injection well.” Idaho Code §42-3902(1). This program would not be af- 
fected by a change in the definition of “waters of the United States” under the CWA. 

C. Question One: 

Whether, and, if so, under what circumstances, the factors listed in 33 CFR 
328.3(a)(3)(i)-(iii) (i.e., use of the water by interstate or foreign travelers for rec- 
reational or other purposes, the presence of fish or shellfish that could be taken and 
sold in interstate commerce, the use of the water for industrial purposes by indus- 
tries in interstate commerce) or any other factors provide a basis for determining 
CWA jurisdiction over isolated, intrastate, non-navigable waters? 

Some isolated waters provide important habitat and water sources for some spe- 
cies of fish and wildlife and associated recreation. 

Migratory birds, particularly shorebirds and waterfowl, use isolated wetlands such 
as playa lakes as resting and feeding locations during migrations. Some isolated 
wetlands in Idaho are streams and contain sensitive species of fish, amphibians and 
in one case bull trout, a fish listed as threatened. 

The factors contained in 33 CFR §§328.3(a)(3)(i)-(iii) could be an important indi- 
cator of appropriate Federal jurisdiction under the Clean Water Act. The factors de- 
scribed in the present configuration cannot be summarily dismissed, but, as noted 
by one Federal judge reviewing a CWA case who echoed the theme of SWANCC, 
“[t]he Commerce power as construed by the courts is indeed expansive, but not so 
expansive as to authorize regulation of puddles merely because a bird traveling 
interstate might decide to stop for a drink.” Hoffman Homes, Inc. v. U.S. Envtl. 
Prot. Agency, 999 F.2d 256, 263 (7th Cir. 1993) (Manion, J., concurring). 

D. Question Two: 

Whether the regulations should define “isolated waters,”’ and if so, what factors 
should be considered in determining whether a water is or is not isolated for juris- 
dictional purposes? 

The determination as to whether the regulations should define “isolated waters,” 
and if so, the factors to be considered should be guided by the fact that Congress 
in enacting the CWA recognized “the primary responsibilities and rights of States 
to prevent, reduce, and eliminate pollution, to plan the development and use (includ- 
ing restoration, preservation, and enhancement) of land and water resources .” 33 
U.S.C. §1251(b). 

In light of Idaho’s current regulatory mechanisms, Idaho recommends that the 
EPA and Corps adopt an appropriate regulatory interpretation of the SWANCC de- 
cision in determining jurisdictional wetlands. A definition of “isolated waters” is im- 
portant because it will provide certainty to the public regarding what conduct is ap- 
propriate under the Clean Water Act. 

The SWANCC decision dealt with placing of fill in an abandoned gravel and sand 
pit, a wetland that was clearly created as a result of mans’ activities. Any regu- 
latory gloss to SWANCC should exclude from the CWA those isolated wetlands that 
result from mans purposeful or inadvertent activities, for example, gravel pits, con- 
structed ponds, leakage from irrigation ditches or canals, water storage facilities or 
irrigation ditches, and aquifer recharge sites and wetlands created for treating irri- 
gation return water. All naturally occurring isolated wetlands, streams, wet mead- 
ows and riparian areas should continue to receive protection and should be accom- 
modated in the definition. 

III. Conclusion 

The U.S. Supreme Court decision in SWANCC specifically eliminated Clean 
Water Act jurisdiction over isolated, intrastate, non-navigable waters where the sole 
basis for asserting CWA jurisdiction is the actual or potential use of the waters as 
habitat for migratory birds that cross State lines. 

While SWANCC and the subsequent Federal court decisions raise significant 
issues regarding Federal CWA jurisdiction, the CWA clearly recognizes the tradi- 
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tional authority of States to control sources of pollution and to plan the use and de- 
velopment of State land and water resources. 33 U.S.C. §101(b). 

Therefore, the CWA preserves to States the authority to adopt or enforce stand- 
ards and limitations respecting discharges of pollutants or requirements respecting 
the control or abatement of pollution, as long as State effluent limitations or other 
limitations are no less stringent than those effective under the CWA. 33 U.S.C. 
§1370. See also 33 USCA §1344(t) (preserving to States the authority to control the 
discharge of dredged or fill material in any portion of navigable waters within the 
jurisdiction of the State). 

As discussed above, Idaho law arguably prohibits Idaho from regulating waters 
not regulated under the CWA. 

If the Federal agencies eliminate or narrow jurisdiction over certain water bodies 
or wetlands, Idaho may be unable to step in and control water quality issues relat- 
ing to all of these bodies or wetlands without an additional grant of authority from 
the Idaho Legislature. 

Sincerely, 


Dirk Kempthorne, Governor 


Responses of L. Michael Bogert to Additional Questions from Senator 

Jeffords 

Question 1. How many miles of streams in Idaho are considered “traditionally 
navigable?” What percentage of the waters in Idaho does this comprise? 

Response. There are approximately 18,116 miles of streams in Idaho considered 
“traditionally navigable” by the State. These streams are estimated to comprise 19.7 
percent of the waters in Idaho. 

Question 2. What role do fishing, hunting, and wildlife watching play in the Idaho 
economy in terms of dollars and jobs contributed? 

Response. Idaho’s fish and wildlife heritage, present and future, cannot be entirely 
summed up in a discussion of financial facts alone. 

However, participation by hunters and anglers (not counting citizens whose inter- 
est in wildlife is strictly as observers) is among the highest in the Nation. More than 
one in every three Idahoans actively hunts or fishes. 

Based on the latest reliable information from the Idaho Department of Commerce, 
about 197,000 residents and non-residents hunt and 416,000 Idahoans and visitors 
fish in Idaho annually. The total is more than the combined populations of Boise, 
Pocatello, Idaho Falls, Nampa, and Moscow, Idaho (486,000 vs. 361,141). 

Spending by this group adds up to $754 million a year. Wildlife watchers spend 
an additional $366 million a year. When combined, the spending on wildlife related 
recreation in Idaho exceeds $1.1 billion annually. For the purpose of perspective, 
this was almost twice the cash receipts for Idaho’s potato crop in the most recent 
year studied — $1 billion vs. $551 million. 

State revenue from hunting and fishing alone (sales tax, fuel tax, and income 
taxes on related jobs) amounted to $51.5 million, and is the equivalent of 1,511 
teachers’ salaries or 9,532 students’ annual education expenses in Idaho. Economists 
calculate this “ripple effect” on Idaho’s economy at $1.22 billion annually. 

In the management of fish and wildlife, hunters and anglers pay for their own 
programs. The Idaho Department of Fish and Game is funded almost entirely by 
licenses and fees and through Federal funds which are derived from teixes on the 
sales of selected sporting goods. (A small percentage of the Department’s budget 
comes form contracts with Federal agencies.) No State general funds are appro- 
priated to the Department Fish and Game. 

Nonconsumptive use — wildlife watching — also contributes considerably to the 
economy of Idaho. About 333,000 Idahoans and 451,000 visitors are estimated to 
spend a total of more than $356 million in their pursuits. Many of those visitors 
are, of course, also hunters and anglers. 

Fish and wildlife contribute to the Idaho economy in another way, although it is 
more difficult to quantify. Highly skilled professionals and high tech industry em- 
ployees — the kind of citizen most able to choose where they wish to make a living 
(and pay taxes) — often cite Idaho’s outdoor lifestyle as the deciding factor in their 
choice to live here. I have enclosed additional materials that should provide a deeper 
perspective into this answer. 

Question 3. As I understand it, Idaho does not have any State level protections 
that prevent discharges of pollution or dredging and filling activities in waters not 
protected by the Clean Water Act and actually has a law that prevents it from de- 
veloping regulations to do so. If this is true, is the State concerned with the poten- 
tial impacts to drinking water supplies, and devastation of recreational hunting and 
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fishing if many or most of Idaho’s waters lose protection under the Clean Water 
Act? 

Response. The State of Idaho is deeply committed to protecting its waters. 

Our State’s dedication to controlling water pollution is embodied in the following 
legislative prose from the State’s water quality control statute: 

The legislature, recognizing that surface water is one of the State’s most valuable 
natural resources, has approved the adoption of water quality standards and au- 
thorized the director of the department of environmental quality ... to imple- 
ment these standards. . . . [I]t is the purpose of this chapter to enhance and pre- 
serve the quality and value of the surface water resources of the State of 
Idaho. ... In consequence of the benefits to the public health, welfare, and econ- 
omy, it is hereby declared to be the policy of the State of Idaho to protect this 
natural resource by monitoring and controlling water pollution. [Idaho Code §39- 
3601 (Michie 2002) (emphasis added).] A brief overview of the State’s water man- 
agement infrastructure will provide an appropriate context to answer this ques- 
tion. 

A. Idaho’s 'Water Quality and Water Management Framework 

In Idaho, the use and management of water is protected within the framework 
of the State constitution. For example, appropriated water in Idaho is declared sub- 
ject to regulation by the State as a public use, [Idaho Const, art. XV, § 1]; the right 
to divert and appropriate unappropriated waters “shall never be denied,” [Idaho 
Const, art. XV, § 3]; and the State water resource agency has its organic genesis 
in the State constitution. [Idaho Const, art. XV, § 7]. 

The Idaho Departments of Environmental Quality (IDEQ) and Water Resources 
(IDWR) jointly govern water quality and management through IDEQ’s development 
and implementation of State water quality standards and Total Maximum Daily 
Load allowances (TMDLs), as well as IDWR’s water transfer authority. 

The Idaho Legislature has provided to the IDEQ broad authority to develop a sys- 
tem to safeguard the quality of the waters of the State, including authority to adopt 
and enforce rules relating to the discharge of effluent into the waters of the State, 
and to adopt and enforce State water quality standards that designate uses and pro- 
vide criteria to protect those uses. See generally [Idaho Code §39-105(e) (Michie 

2002) ; §§39-3601-to-3624 (Michie 2002 and Supp. 2003)]. 

In providing this authority to the IDEQ, the State legislature very broadly defined 
“waters or water body” to mean “all accumulations of surface water, natural and ar- 
tificial, public and private, or parts thereof which are wholly or partially within, 
flow through or border upon this State.” [Idaho Code §39-3602(28) (Michie 2002)]. 
[See also Idaho Code §39-103(16) (Michie 2002) (defining “water” almost identi- 
cally)]. 

While providing IDEQ authority to regulate water quality with respect to a very 
broad definition of waters of the State, the Idaho Legislature also intended “that 
the State of Idaho fully meet the goals and requirements of the Federal clean water 
act and that rules promulgated under this chapter not impose requirements beyond 
those of the Federal clean water act.” [Idaho Code §39-3601 (Michie 2002)]. This 
is commonly referred to as the “stringency” requirement under State law, but it does 
not limit other State agency authority on activity protecting water quality. 

As authorized by Congress through the Clean Water Act, Idaho has developed 
water quality standards and Total Meiximum Daily Loads (TMDL). [See Idaho Code 
§§39-3601 to-3612 (Michie 2002 and Supp. 2003)]. Under State law, “and as re- 
quired by the Federal Clean Water Act,” the IDEQ is required to develop a total 
maximum daily load to control point source and non-point sources of pollution. 
[Idaho Code § 39-3611 (Michie 2003) (emphasis added)]. 

Inherent within this authority is the power to identify pollutants impacting the 
water body; [Idaho Code §39-3611(1) (Michie 2003)]; to inventory all point and non- 
point sources of the identified pollutant, [Idaho Code §39-3611(2) (Michie 2003)]; 
and to develop pollution control strategies for both point sources and non-point 
sources for reducing those sources of pollution, [Idaho Code §39-3611(5) (Michie 

2003) ]. 

After the TMDL process provided by State law is completed, the Director of IDEQ 
shall “integrate such processes into the State’s water quality management plan de- 
veloped pursuant to the Federal Clean Water Act.” [Idaho Code §39-3612 (Michie 
Supp. 2003)]. 

Accordingly, Idaho’s authority to analyze, adopt, and implement water quality 
standards and TMDLs — activities which complement the goals of the Federal Clean 
Water Act — are vigorously pursued within the State’s statutory construct. All of 
these activities may be undertaken in areas where Idaho’s environmental values 
have its highest levels of interest by our State’s outdoor recreationalists. 
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B. An Additional Tool to Aid Water Quality: House Bill 284 

During the 2003 legislative session, Idaho enacted House Bill 284, which was 
signed into law by Governor Kempthorne. H.B. 284, 57th Leg. 1st Sess., 2003 Idaho 
Sess. Laws 806 (enclosed). 

House Bill 284 amended the definition of the “local public interest” criterion used 
to evaluate certain administrative decisions, including basin water transfers, within 
Idaho’s statutory water management infrastructure. The “local public interest” is 
“the interests that the people in the area directly affected by a proposed water use 
have in the effects of such use on the public water resource.” [Idaho Code §42- 
202B(3) (Michie 2003)]. 

House Bill 284 also added a new separate “economic effects” criterion intended to 
apply in the event of an out of-basin transfer of water from one watershed or local 
area to another. Under Idaho law, such movement of water may not “adversely af- 
fect the local economy of the watershed or local area within which the source of 
water for the proposed use originates, in the case where the place of use is outside 
of the watershed or local area where the source of water originates.” [Idaho Code 
§42-202B (Michie 2003)]. 

The Director of IDWR may consider trans-basin transfers if it will not adversely 
affect the local economy of the original source of the transfer, which is a new ele- 
ment enacted as a part of House Bill 284. i 

Accordingly, even in Idaho’s water management infrastructure, protection of the 
types of recreational values identified in the question above is appropriately consid- 
ered under State law. 

Question 4. If the jurisdiction of the Clean Water Act is narrowed, mining compa- 
nies, heavy industries and others, could discharge pollution directly into wetlands 
and streams that will flow into groundwater or downstream surface waters. What 
will Idaho do to combat this pollution? 

Response. Any narrowing of Federal Clean Water Act authority will not affect 
State laws and rules that are not derived from the CWA. 

The State Legislature has provided IDEQ and other State agencies with broad au- 
thority to maintain and protect the quality of the State’s groundwater. [See, e.g. 
Idaho Code §§39-102(2), (3); 39-120 to 39-127]. 

The State regulates mining and other specific activities in the State to ensure pro- 
tection of natural resources and will continue to use these laws and its CWA author- 
ity to combat water pollution. The State has great confidence that it has ample au- 
thority to protect the environment from the activities set forth in the question. 


iThat part of the statute provides in pertinent part that: “The director of the department of 
water resources shall examine all the evidence and available information and shall approve the 
change in whole, or in part, or upon conditions, provided no other water rights are injured there- 
by, the change does not constitute an enlargement in use of the original right, the change is 
consistent with the conservation of water resources within the State of Idaho and is in the local 
public interest as defined in section 42-202B, Idaho Code, the change will not adversely affect 
the local economy of the watershed or local area within which the source of water for the pro- 
posed use originates, in the case where the place of use is outside of the watershed or local area 
where the source of water originates, and the new use is a beneficial use, which in the case of 
a municipal provider shall be satisfied if the water right is necessary to serve reasonably antici- 
pated future needs as provided in this chapter.” [Idaho Code §42-222(1) (Michie 2003) (emphasis 
added).] 
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I I I I LEGISLATURE OF THE STATE OF IDAHO | | | | 

Fifty-seventh Legislature First Regular Session - 2003 


IN THE HOUSE OF REPRESENTATIVES 
HOUSE BILL NO. 284 
BY WAYS AND MEANS COMMITTEE 

1 AN ACT 

2 RELATING TO WATER RIGHTS; AMENDING SECTION 42-202B, IDAHO CODE, TO PROVIDE FOR 

3 CERTAIN APPLICATION OF DEFINITIONS AND TO DEFINE A TERM; AMENDING SECTION 

4 42-203A, IDAHO CODE, TO REVISE CRITERIA TO BE CONSIDERED BY THE DIRECTOR 

5 OF THE DEPARTMENT OF WATER RESOURCES ASSOCIATED WITH THE DETERMINATION OF 

6 APPLICATIONS FOR THE APPROPRIATION OF WATER AND TO CLARIFY THE MANNER IN 

7 WHICH MINIMUM STREAM FLOW WATER RIGHTS MAY BE ESTABLISHED AND TO MAKE 

8 TECHNICAL CORRECTIONS; AMENDING SECTION 42-222, IDAHO CODE, TO REVISE CRI- 

9 TERIA TO BE CONSIDERED BY THE DIRECTOR ASSOCIATED WITH THE DETERMINATION 

10 OF APPLICATIONS TO CHANGE THE POINT OF DIVERSION, PLACE OF USE, PERIOD OF 

11 USE OB NATURE OF USE OF WATER UNDER ESTABLISHED RIGHTS AND TO CLARIFY THE 

12 MANNER IN WHICH MINIMUM STREAM FLOW WATER RIGHTS MAY BE ESTABLISHED; 

13 AMENDING SECTION 42-240, IDAHO CODE, TO REVISE CRITERIA TO BE CONSIDERED 

14 BY THE DIRECTOR ASSOCIATED WITH THE DETERMINATION OF APPLICATIONS TO MAKE 

15 CERTAIN EXCHANGES OF WATER; AND AMENDING SECTION 42-1763, IDAHO CODE, TO 

16 REVISE CRITERIA TO BE CONSIDERED BY THE DIRECTOR ASSOCIATED WITH THE 

17 DETERMINATION OF PROPOSED RENTALS OF WATER FROM THE WATER SUPPLY BANK. 

18 Be It Enacted by the Legislature of the State of Idaho: 

13 SECTION 1. That Section 42-202B, Idaho Code, be, and the same is hereby 

20 amended to read as follows: 

21 42-202B. DEFINITIONS. Whenever used in this ohaptor title , the term: 

22 (1) "Consumptive use" means that portion of the annual volume of water 

23 diverted under a water right that is transpired by growing vegetation, evapo- 

24 rated from soils, converted to , nonrecoverable water vapor, incorporated into 

25 products, or otherwise does not return to the waters of the state. Consumptive 

26 use does not include any water that falls as precipitation directly on the 

27 place of use unless the precipitation is captured, controlled and used under 

28 an appurtenant water right. 

29 (2) "Digital boundary" means the boundary encompassing and defining an 

30 area consisting of or incorporating the place of use or permissible place of 

31 use for a water right prepared and maintained by the department of water 

32 resources using a geographic information system in conformance with the 

33 national standard for spatial data accuracy or succeeding standard. 

34 (3) "Local pxiblic interest" is defined as the interests that the people 

35 in the ar e a directly aiffected by a proposed water use have in the effects of 

3 6 such use on the public water resource . 

37 (4) "Municipality" means a city incorporated under section 50-102, Idaho 

38 Code, a county, or the state of Idaho acting through a department or institu- 

39 tion. 

40 (45) "Municipal provider" means: 

41 (a) A municipality that provides water for municipal purposes to its res- 

42 idents and other users within its service area; 

43 (b) Any corporation or association holding a franchise to supply water 

2 

1 for municipal purposes, or a political subdivision of the state of Idaho 

2 authorized to supply water for municipal purposes, and which does supply 
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3 water, for municipal purposes to users within its service area; or 

4 (c) A corporation or association which supplies water for municipal pur- 

5 poses through a water system regulated by the state of Idaho as a "public 

6 water supply" as described in section 39-103(10), Idaho Code. 

7 (^6) "Municipal purposes" refers to water for residential, commercial, 

8 industrial, irrigation of parks and open space, and related purposes, exclud- 

9 ing use of water from geothermal sources for heating, which a municipal pro- 

10 vider is entitled or obligated to supply to all those users within a service 

11 area, including those located outside the boundaries of a municipality served 

12 by a municipal provider. 

13 (•ffi) "Planning horizon" refers to the length of time that the department 

14 determines is reasonable for a municipal provider to hold water rights to meet 

15 reasonably anticipated future needs. The length of the planning horizon may 

16 vary according to the needs of the particular municipal provider. 

17 (.S8) "Reasonably anticipated future needs" refers to future uses of water 

18 by a municipal provider for municipal purposes within a service area which, on 

19 the basis of population and other planning data, are reasonably expected to be 

20 required within the planning horizon of each municipality within the service 

21 area not inconsistent with comprehensive land use plans approved by each 

22 municipality. Reasonably anticipated future needs shall not include uses of 

23 water within areas overlapped by conflicting comprehensive land use plans. 

24 (.#9) "Service area" means that area within which a municipal provider is 

25 or becomes entitled or obligated to provide water for municipal purposes. For 

26 a municipality, the service area shall correspond to its corporate limits, or 

27 other recognized boundaries, including changes therein after the permit or 

28 license is issued. The service area for a municipality may also include areas 

29 outside its corporate limits, or other recognized boundaries, that are within 

30 the municipality's established planning area if the constructed delivery sys- 

31 tern for the area shares a common water distribution system with lands located 

32 within the corporate limits. For a municipal provider that is not a raunicipal- 

33 ity, the service area shall correspond to the area that it is authorized or 

34 obligated to serve, including changes therein after the permit or license is 

35 issued. 

36 SECTION 2. That Section 42-203A, Idaho Code, be, and the same is hereby 

37 amended to read as follows: 

38 42-203A. NOTICE UPON RECEIPT OF APPLICATION — PROTEST -- HEARING AND 

39 FINDINGS — APPEALS. (1) Upon receipt of an application to appropriate the 

40 waters of this state, the department of water resources- 7 - shall prepare a 

41 notice in such form as the department may prescribe, specifying: (a) the num- 

42 ber of the application; (b) the date of filing thereof; (c) the name and post- 

43 office address of the applicant; (d) the source of the water supply; (e) the 

44 amount of water to be appropriated; (f) in general the nature of the proposed 

45 use; (g) the approximate location of the point of diversion; and (h) the 

46 point of use. The department shall also state in said notice that any protest 

47 against the approval of such application, in form prescribed by the depart- 

48 ment, shall be filed with the department within ten (10) days from the last 

49 date of publication of such notice. 

50 (2) The director of the department of water resources shall cause the 

51 notice to be published in a newspaper printed within the county wherein the 

52 point of diversion lies^ or^^ in the event no newspaper is printed in said 

53 county, then in a newspaper of general circulation therein. When the applica- 

3 

1 tion proposes a diversion in excess of ten (10) c.f.s. or one thousand (1,000) 

2 acre feet, the director shall cause the notice to be published in a newspaper 

3 or newspapers sufficient to achieve statewide circulation. Any notice shall be 

4 published at least once each week for two (2) successive weeks. 

5 (3) The director of the department shall cause a copy of the notice of 

6 application to be sent by ordinary mail to any person who requests in writing 

7 to receive any class of notices of application and who pays an annual mailing 

8 fee as established by departmental regulation. 

9 (4) Any person, firm, association or corporation concerned in any such 

10 application may, within the time allowed in the notice of application, file 

11 with said director of the department of water resources a written protest. 
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12 together with the statutory filing fee as provided in section 42-221, Idaho 

13 Code, against the approval of such application, which protest shall state the 

14 name and address of protestant and shall be signed by him or by his agent or 

15 attorney and shall clearly set forth his objections to the approval of such 

16 application. Hearing upon the protest so filed shall be held within sixty (60) 

17 days from the date such protest is received. Notice of this hearing shall be 

18 given by mailing notice not less than ten (10) days before the date of hearing 

19 and shall be forwarded to both the applicant and the protestant, or 

20 Protestants, by certified mail. Such notice shall state the names of the 

21 applicant and protestant, or protestants, the time and place fixed for the 

22 hearing and such other information as the director of the department of water 

23 resources may deem advisable. In the event that no protest is filed, then the 

24 director of the department of water resources may forthwith approve the appli- 

25 cation, providing the same in all respects conforms with the requirements of 

26 this chapter, and with the regulations of the department of water resources. 

27 (5) Such hearing shall be conducted in accordance with the provisions of 

28 section 42-1701A(l} and (2), Idaho Code. The director of the department of 

29 water resources shall find and determine from the evidence presented to what 

30 use or uses the water sought to be appropriated can be and are intended to be 

31 applied. In all applications whether protested or not protested, where the 

32 proposed use is such (a) that it will reduce the quantity of water under 

33 existing water rights, or (b) that the water supply itself is insufficient for 

34 the purpose for which it is sought to be appropriated, or (c) where it appears 

35 to the satisfaction of the director that such application is not made in good 

36 faith, is made for delay or speculative purposes, or (d) that the applicant 

37 has not sufficient financial resources with which to complete the work 

38 involved therein, or (e) that it will conflict with the local public interest.r 

whoro tho JoouJ public intoiroot io as defined rrr- affrirr cf the "cr;rir in 

40 Gho aroa dirootly affootod by the propoaod u<? e in section 42-202B. Idaho Coda , 

41 or (f) that it is contrary to conservation of water resources within the state 

42 of Idaho , or (q > that it will adversely affeot the local economy of tha. watar- 

43 shed or local are a within whi ch the sourca of water for the proposed use oria- 

'■ inates, in tho casa whe re th e place of use is outside of the watershed or 

local area whe re the sourca of water originates ; the director of the depart- 
ment of water resources may reject such application and refuse issuance of a 
permit therefor, or may partially approve and grant a permit for a smaller 
quantity of water than applied for, or may grant a permit upon 'conditions. 

Provid ed however , that minirnm n stream flow water rights may not be established 

Wider t he local public inter e st criterion, and may only ho aatablished pursu- 
»t to chapter 15, title 42, Idaho Code. The provisions of this section shall 
apply to any boundary stream between this and any other state in all cases 
where the water sought to be appropriated has its source largely within the 
state, irrespective of the location of any proposed power, generating plant. 

(6) Any person or corporation who has formally appeared at the hearing, 

4 

1 aggrieved by the judgment of the director of the department of water 

2 resources, may seek judicial review thereof in accordance with section 

3 42-1701A(4), Idaho Code. 

4 SECTION 3. That Section 42-222, Idaho Code, be, and the same is hereby 

5 amended to read as follows: 

6 42-222. CHANGE IN POINT OF DIVERSION, PLACE OF USE, PERIOD OF USE, OR 

7 NATURE OF USE OF WATER UNDER ESTABLISHED RIGHTS — FORFEITURE AND EXTENSION — 

8 APPEALS. (1) Any person, entitled to the use of water whether represented by 

9 license issued by the department of water resources, by claims to water rights 

10 by reason of diversion and application to a beneficial use as filed under the 

11 provisions of this chapter, or by decree of the court, who shall desire to 

12 change the point of diversion, place of use, period of use or nature of use of 

13 all or part of the water, under the right shall first make application to the 

14 department of water resources for approval of such change. Such application 

15 shall be upon forms furnished by the department and shall describe the right 

16 licensed, claimed or decreed which is to be changed and the changes which are 

17 proposed, and shall be accompanied by the statutory filing fee as in this 

18 chapter provided. Upon receipt of such application it shall be the duty of the 
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director of the department of water resources to examine same, obtain any con- 
sent required in section 42-108, Idaho Code, and if otherwise proper to pro- 
vide notice of the proposed change in the same manner as applications under 
section 42-203A, Idaho Code. Such notice shall advise that anyone who desires 
to protest the proposed change shall file notice of protests with the depart- 
ment within ten (10) days of the last date of publication. Upon the receipt of 
any protest, accompanied by the statutory filing fee as provided in section 
42-221, Idaho Code, it shall be the duty of the director of the department of 
water resources to investigate the same and to conduct a hearing thereon. He 
shall also advise the watermaster of the district in which such water is used 
of the proposed change and the watermaster shall notify the director of the 
department of water resources of his recommendation on the application, and 
the director of the department of water resources shall not finally determine 
the action on the application for change until he has received from such 
watermaster his recommendation thereof, which action of the watermaster shall 
be received and considered as other evidence. 

When the nature of use of the water right is to be changed to municipal 
purposes and some or all of the right will be held by a municipal provider to 
serve reasonably anticipated future needs, the municipal provider shall pro- 
vide to the department sufficient information and docvimentation to establish 
that the applicant qualifies as a municipal provider and that the reasonably 
anticipated future needs, the service area and the planning horizon are con- 
sistent with the definitions and requirements specified in this chapter. The 
service area need not be described by legal description nor by description of 
every intended use in detail, but the area must be described with sufficient 
information to identify the general location where the water under the water 
right is to be used and the types and quantity of uses that generally will be 
made . 

When a water right or a portion thereof to be changed is held by a munici- 
pal provider for municipal purposes, as defined in section 42-202B, Idaho 
Code, that portion of the right held for reasonably anticipated future needs 
at the time of the change shall not be changed to a place of use outside the 
service area, as defined in section 42-202B, Idaho Code, or to a new nature of 
use . 

The director of the department of water resources shall examine all the 
5 


evidence and available information and shall approve the change in whole, or 
in part, or upon conditions, provided no other water rights are injured 
thereby, the change does not constitute an enlargement in use of the original 
right, the change is consistent with the conservation of water resources 
within the state of Idaho and is in the local public interest as defined in 
section dSSOSA (S) 4 2-20 2B, Idaho Code, the change wil l not adversely affect 
the local econ«nv of the watershed or local area within w hich the source of 
water f or the proposed use origin at es, in th e ease whe r e the place of use is 
outside of the wa ters hed or local area wh ere the sou rce of water originates , 
and the new use is a beneficial use, which in the case of a municipal provider 
shall be satisfied if the water right is necessary to serve reasonably antici- 
pated future needs as provided in this chapter. The director may consider con- 
sumptive use, as defined in section 42-202B, Idaho Code, as a factor in deter- 
mining whether a proposed change would constitute an enlargement in use of the 
original water right. The director shall not approve a change in the nature of 
use from agricultural use where such change would significantly affect the 
agricultural base of the local area. The transfer of the right to the use of 
stored water for irrigation purposes shall not constitute an enlargement in 
use of the original right even though more acres may be irrigated, if no other 
water rights are injured thereby. A copy of the approved application for 
change shall be returned to the applicant and he shall be authorized upon 
receipt thereof to make the change and the original water right shall be pre- 
sumed to have been amended by reason of such authorized change. In the event 
the director of the department of water resources determines that a proposed 
change shall not be approved as provided in this section, he shall deny the 
same and forward notice of such action to the applicant by certified mail, 
which decision shall be subject to judicial review as hereafter provided se t 


f orth. Provided however, minimum stream flow water rights may not bo estab- 
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30 pursuant to ch apter 15, tit le 42j_ Id aho Code . 

31 (2) All rights to the use of water acquired under this chapter or other- 

32 wise shall be lost and forfeited by a failure for the terra of five (5) years 

33 to apply it to the beneficial use for which it was appropriated and when any 

34 right to the use of water shall be lost through nonuse or forfeiture such 

35 rights to such water shall revert to the state and be again subject to appro- 

36 priation under this chapter; except that any right to the use of water shall 

37 not be lost through forfeiture by the failure to apply the water to beneficial 

38 use under certain circumstances as specified in section 42-223, Idaho Code. 

39 (3) Upon proper showing before the director of the department of water 

40 resources of good and sufficient reason for nonapplication to beneficial use 

41 of such water for such term of five (5) years, the director of the department 

42 of water resources is hereby authorized to grant an extension of time extend- 

43 ing the time for forfeiture of title for nonuse thereof, to such waters for a 

44 period of not to exceed five (5) additional years. 

45 (4) Application for an extension shall be made before the end of the five 

46 (5) year period upon forms to be furnished by the department of water 

47 resources and shall fully describe the right on which an extension of time to 

48 resume the use is requested and the reasons for such nonuse and shall be 

49 accompanied by the statutory filing fee; provided that water rights protected 

50 from forfeiture under the provisions of section 42-223, Idaho Code, are exempt 

51 from this requirement. 

52 (a) Upon the receipt of such application it shall be the duty of the 

53 director of the department of water resources to examine the same and to 

54 provide notice of the application for an extension in the same manner as 

55 applications under section 42-203A, Idaho Code. The notice shall fully 

6 

1 describe the right, the extension which is requested and the reason for 

2 such nonuse and shall state that any person desiring to object to the 

3 requested extension may submit a protest, accompanied by the statutory 

4 filing fee as provided in section 42-221, Idaho Code, to the director of 

5 the department of water resources within ten (10) days of the last date of 

6 publication. 

7 (b) Upon receipt of a protest it shall be the duty of the director of the 

8 department of water resources to investigate and conduct a hearing thereon 

9 as in this chapter provided. 

10 (c) The director of the department of water resources shall find from the 

11 evidence presented in any hearing, or from information available to the 

12 department, the reasons for such nonuse of water and where it appears to 

13 the satisfaction of the director of the department of water resources that 

14 other rights will not be impaired by granting an extension of time within 

15 which to resume the use of the water and good cause appearing for such 

15 nonuse, he may grant one (1) extension of five (5) years within which to 

17 resume such use. 

18 (d) In his approval of the application for an extension of time under 

19 this section the director of the department of water resources shall set 

20 the date when the use of water is to be resumed. Sixty (60) days before 

21 such date the director of the department of water resources shall forward 

22 to the applicant at his address of record a notice by certified mail set- 

23 ting forth the date on which the use of water is to be resumed and a form 

24 for reporting the resumption of the use of the water right. If the use of 

25 the water has not been resumed and report thereon made on or before the 

26 date set for resumption of use such right shall revert to the state and 

27 again be subject to appropriation, as provided in this section. 

28 (e) In the event the director of the department of water resources deter- 

29 mines that a proposed extension of time within which to resume us4 of a 

30 water right shall not be approved as provided in this section, he shall 

31 deny same and forward notice of such action to the applicant by certified 

32 mail, which decision shall be subject to judicial review as hereafter pro- 

33 vided. 

34 (5) Any person or persons feeling themselves aggrieved by the determina- 

35 tion of the department of water resources in approving or rejecting an appli- 

36 cation to change the point of diversion, place, period of use or nature of use 

37 of water under an established right or an application for an extension of time 

38 within which to resume the use of water as provided in this section, may, if a 
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protest was filed and a hearing held thereon, seek judicial review pursuant to 
section 42-1701A(4), Idaho Code. If no protest was filed and no hearing held, 
the applicant may request a hearing pursuant to section 42-1701A(3), Idaho 
Code, for the purpose of contesting the action of the director and may seek 
judicial review of the final order of the director following the hearing pur- 
suant to section 42-1701A{4), Idaho Code. 

SECTION 4. That Section 42-240, Idaho Code, be, and the same is hereby 
amended to read as follows: 

42-240. APPLICATION FOR RIGHT TO EXCHANGE WATER — FILING FEE — NOTICE 
PROTEST HEARING — APPROVAL OR DENIAL — APPEAL. (1) Any person holding 

a right for the use of surface water may make application to the director of 
the department of water resources to exchange water authorized to be diverted 
under the right with the same or a different source, or with water authorized 
to be diverted under one (1) or more other rights from the same source or 
another surface water source. If the application proposes an exchange with 


7 

water under another water right, the application shall be accompanied by an 
agreement in writing subscribed by the person proposing the exchange and each 
person or organization owning rights to water with whom the exchange is pro- 
posed to be made. 

(2) The application shall be upon forms furnished by the department and 
shall contain such information as shall enable the director to determine the 
nature of the proposed exchange, and shall be accompanied by the statutory 
filing fee provided under section 42-221, Idaho Code, for an application to 
change a vested water right. 

(3) Upon receipt of the application, it shall be the duty of the director 
to examine the same and, if otherwise proper, to cause notice of the proposed 
exchange to be published in the same manner as applications under section 
42-203A, Idaho Code. The notice shall fully describe the nature of the pro- 
posed exchange of water and shall advise that anyone who wishes to protest 
shall file notice of protest in accordance with the provisions of section 
42-203A, Idaho Code. 

(4) Upon the receipt of any protest it shall be the duty of the director 
to investigate the same and to conduct a hearing thereon. The director shall 
also advise the watermaster of the district in which the exchange is proposed, 
if a district exists, and the watermaster shall notify the director of the 
watermaster’s recommendations on the application. The director shall not take 
final action on the application or exchange until the director has received 
the recommendations of the watermaster, including recommended conditions nec- 
essary for the exchange of water to be properly administered and regulated. 

{5} The director shall examine all the evidence and available information 
and shall approve the exchange in whole, or in part, or upon conditions, pro- 
vided no other water rights are injured thereby, the exchange does not consti- 
tute an enlargement in use of the original right or rights, the exchange is 
consistent with the conservation of water resources within the state of Idaho, 

the exchange is in the local public interest as defined in section '!2-2C3J[ 

^2-2^2B, Idaho Code^ and the exchange will not adversely affect the local 

e conomy of the watersh ed or loca l area within which the source of ytat&r for 
the p roposed us e originates, in the c ase wh er e th e place of us e i s o utside of 

wateii^ed or local ar ea wher e the so urce of wa ter origi nates . Unless 
otherwise provided in a written agreement between the applicant and other 
right holders, the director shall condition approval of an exchange so that 
the exchange will not be operative during times when water is not available to 
satisfy the exchange, and that during these times the right to use water auto- 
matically reverts to the place of use authorized under the water rights. A 
copy of the approved application for exchange shall be provided to the appli- 
cant and the watermaster, and the applicant shall be authorized upon receipt 
thereof to make the exchange in accordance with the conditions set forth by 
the director. Should an approved exchange thereafter be discontinued, the 
applicant or the applicant's successor in interest must so notify the director 
and the district watermaster. 

(6) In the absence of a contrary agreement by the parties to an exchange, 
when the director has approved a right to exchange storage water for the natu- 
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ral flow of a stream or other water supply, the storage water shall be deliv- 
ered in preference to any exchange rights subsequently approved using the same 
storage water right. 

(7) Any person or persons feeling themselves aggrieved by a final order 
or final action of the director under this section may, if a protest was filed 
and hearing held thereon, seek judicial review pursuant to section 
42-170lA(4), Idaho Code. If no protest was filed and no hearing held, the 
applicant may request a hearing pursuant to section 42-170lA(3), Idaho Code, 

8 

for the purpose of contesting the action of the director and may seek judicial 
review of the final order of the director following the hearing pursuant to 
section 42-170lA(4), Idaho Code. 

SECTION 5. That Section 42-1763, Idaho Code, be, and the same is hereby 
amended to read as follows: 

42-1763. RENTALS FROM BANK -- APPROVAL BY DIRECTOR. The terms and condi- 
tions of any rental of water from the water supply bank must be approved by 
the director of the department of water resources. The director of the depart- 
ment of water resources may reject and refuse approval for or may partially 
approve for a less quantity of water or may approve upon conditions any pro- 
posed rental of water from the water supply bank where the proposed use is 
such that it will reduce the quantity of water available under other existing 
water rights, the water supply involved is insufficient for the purpose for 
which it is sought, the rental would cause the use of water to be enlarged 
beyond that authorized under the water right to be rented, or it th e rental 
will conflict with the local public interest thr l?c2l publia intcrcjt 

M defined -in thn iff-n’m nff j-ir.r-.j-,Tn -.n i-hr, :,ffcctoi ty 

thQ pjopoood uoo in section 42-2 02B. Idaho Code, or the rental will adversely 
affect th e local e conomy of t he watershed or lo cal area within which the 
s^_rce..pf. water _for t he propose d use originates, in the case wher e the place 

cf use is outsi de of the w atershe d or local area where toe sou rce of water 

origin ates . The director shall consider in determining whether to approve a 
rental of water for use outside of the state of Idaho those factors enumerated 
in subsection (3) of section 42-401, Idaho Code. 

Statement of Purpose / Fiscal Impact 

REPRINT REPRINT REPRINT REPRINT REPRINT REPRINT REPRINT REPRINT 
STATEMENT OF PURPOSE 
RS 13046 

This legislation clarifies the scope of the "local public 
interest" review in water right applications, transfers and water 
supply bank transactions. This legislation is intended to ensure 
that the Department of Water Resources has adequate authority to 
require that diversions, transfers and other actions affecting 
water resources do not frustrate the public's interest in the 
effective utilization of its water resources. The "local public 
interest” should be construed to ensure the greatest possible 
benefit from the public waters is achieved; however, it should 
not be construed to require the Department to consider secondary 
effects of an activity simply because that activity happens to 
use water. For example, the effect of a new manufacturing plant 
on water quality, resident fish and wildlife and the availability 
of water for other beneficial uses is appropriately considered 
under the local public interest criteria. On the other hand, the 
effect of the manufacturing plant on the air quality is not 
within the local public interest criteria because it is not an 
effect of the diversion of water but rather a secondary effect of 
the proposed plant. While the impact of the manufacturing plant 
on air quality is iir^iortant, this effect should be evaluated by 
DEQ under the E P H A. As noted by the Idaho Supreme Court in 
Shokal V. Dunn, 109 Idaho 330 (1985), "[i]t is not the primary 
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job of Water Resources to protect the health and welfare of 
Idaho’s citizens and visitors that role is vested" in other 
agencies . 

Water Resources role under the "local public interest" is to 
ensure that proposed water uses are consistent with securing "the 
greatest possible benefit from [the public waters] for the 
public." Thus, within the confines of this legislation, Water 
Resources should consider all locally important factors affecting 
the public water resources, including but not limited to fish and 
wildlife habitat, aquatic life, recreation, aesthetic beauty, 
transportation, navigation, water quality and the effect of such 
use on the availability of water for alternative uses of water 
that might be made within a reasonable time. This legislation 
contemplates that "[tjhe relevant impacts and their relative 
weights will vary with local needs, circumstances, and 
interests." "The determination of what elements of the public 
interest are impacted, and what the public interest requires, is 
committee to Water Resources’ sound discretion." 


In recent years, some transactions have been delayed by 
protests based on a broad range of social, economic and 
environmental policy issues having nothing to do with the impact 
of the proposed action on the public's water resource. 

Applicants have experienced costly delays and have been required 
to hire experts to respond to issues at- an agency whose propose 
has nothing to do with those issues. 

This legislation also clarifies that the effect on the local 
economy of a watershed or local area that is the source of a 
proposed use of water but not the place of use for the proposed 
use shall be considered. The purpose of this criteria is to 
ensure that out of basin transfers do not deprive a local area of 
use of the available water supply. 


FISCAL IMPACT 


This legislation should remove significant financial burdens 
on the Department of Water Resources and on private parties. 

This legislation should impose no fiscal burden on any agency or 
unit of government. 

Contact 

Name: Rep. John A. "Bert" Stevenson 
Phone: (208) 332-1000 
Sen. Laird Noh 


STATEMENT OF PURPOSE/FISCAL NOTE 


Bill No. 284 


Statement of Richard Hamann, Associate in Law, Center for Governmental 
Responsibility, Levin College of Law, University of Florida 

RECONCILING SWANCC WITH THE CLEAN WATER ACT 

Chairman Crapo, Senator Graham and members of the committee, thank you for 
the opportunity to speak to you today about how the decision of the Supreme Court 
in Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers 
(SWANCC)^, can be reconciled with the goals of the Clean Water Act. I have studied 


1531 U.S. 159 (2001). 
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and taught the law and policy of wetlands regulation for over 20 years and am hon- 
ored to be here. 

So-called isolated wetlands and waters are seldom truly isolated. As Congress cor- 
rectly recognized in 1972, water moves in hydrologic cycles, pollution must be ad- 
dressed at the source and pollution is more than adding chemicals to water^. De- 
grading the physical or biological integrity of water is pollution^. Discharging pollut- 
ants, whether they are oil, sewage or clean fill dirt, into bodies of water that are 
not navigable in the traditional sense can have severe adverse impacts on human 
health and aquatic ecosystems. 

A substantial part of the State of Florida, like many other States, is covered by 
streams, lakes, ponds, swamps and marshes that do not meet the traditional tests 
of navigability'^ and are not tributary to waters that meet those tests. Even the Ev- 
erglades, often characterized as a “River of Grass,”® has many areas of wetlands and 
shallow, seasonal waterbodies that are geographically remote from traditional navi- 
gable waters and may be hydrologically connected only during high water condi- 
tions. Nevertheless, these areas are essential to the conservation of the larger 
aquatic ecosystem and to the quality and availability of the water on which the Ev- 
erglades and everyone in South Florida depend. In the part of Florida where I live, 
we have numerous lakes and streams that sustain abundant fish and wildlife re- 
sources and provide recreational opportunities for residents and visitors from 
throughout the world. They are also resources of national importance and are vul- 
nerable to every kind of pollution. In many cases they discharge to groundwater 
through sinkholes. Streams and lakes simply flow into the ground carrying pollut- 
ants and become part of our drinking water supply and the source of our springs. 
In many cases they are not navigable or directly connected to traditional navigable 
waters and under some interpretations of SWANCC would not receive the protec- 
tions of the Clean Water Act or other Federal environmental legislation. Florida il- 
lustrates why Congress defined “navigable waters” as “waters of the United States”. 

Prior to 2001, there had been strong judicial support for comprehensive water pol- 
lution control including restrictions on the discharge of dredged or fill material to 
wetlands. The term “waters of the United States” had been given the expansive in- 
terpretation necessary to implement the intent of Congress.® 

The decision in SWANCC was a setback to the protection of water quality, not 
only from dredged or fill materials, but also from oil, toxics and conventional pollut- 
ants. SWANCC has been soundly criticized as an example of conservative judicial 
activism. Those of us who study and implement the Clean Water Act have strug- 
gled to interpret the opinion and to reconcile it with previous decisions that were 
not overturned and with the language, structure and intent of the Clean Water Act. 
The lower Federal courts have diverged in their interpretations. Most courts have 
interpreted SWANCC as being of very limited application, eliminating Federal juris- 
diction only over those waters that are hydrologically isolated and subject to Federal 
regulation only through use by migratory birds. ® That is the interpretation origi- 
nally favored by the Federal agencies® and consistently advocated by the Depart- 
ment of Justice in the briefs filed in appeals of many of the lower court rulings, i® 
Other courts have gone beyond the specific holding in SWANCC and ruled that the 


2S. Rep. No. 92-414, p.77 (1972), U.S. Code Cong. & Admin. News 1972, pp. 3668, 3742. 

^The goal of the Clean Water Act is “to restore and maintain the chemical, physical and bio- 
logical integrity of the Nation’s waters.” Clean Water Act §101, 33 U.S.C. §1251. According to 
the House Report, “the word ’integrity’ . . . refers to a condition in which the natural structure 
and function of ecosystems is maintained.” H.R. Rep. No. 92-911, p. 76 (1972). 

'^The 11th Circuit has redefined navigability in the narrowest possible terms, holding that 
Fisheating Creek was not navigable for regulatory purposes because it was not part of a contin- 
uous, interstate highway for waterborne commerce. Lykes Bros. v. U.S. Army Corps of Engi- 
neers, 64 F.3d 630 (11th Cir. 1996). 

SMaqory Stoneman Douglas, THE E’VERGLADES: Rl’VER OF GRASS (1947). 

SU.S. V. Eidson, 108 F.3d 1336 (11th Cir. 1997); U.S. v. Holland, 373 F. Supp. 665 (M.D. Fla. 
1974). 

'^See e.g., Richard J. Lazurus, Environmental Law and the Supreme Court: Three Years 
Later, 19 Pace Envtl. L. Rev. 653 (2002). 

«See e.g., U.S. v. Krilich, 303 F.3d 784 (7th Cir. 2002), cert, denied 123 S. Ct. 1782 (2003); 
Headwaters v. Talent Irrigation District, 243 F.3d 526 (9th Cir 2001); U.S. v. Interstate General 
Co., 152 F. Supp. 2d 843 (D. Md. 2001), afPd 2002 U.S. App. WL 1421411 (4th Cir. 2002); U.S. 
V. Buday, 138 F. Supp. 2d 1282 (D. Mont. 2001). 

®Gary S. Guzy, (general Counsel, U.S. Environmental Protection Agency and Robert M. An- 
derson, Chief Counsel, U.S. Army Corps of Engineers, Memorandum: Supreme Court Ruling 
Concerning CWA Jurisdiction over Isolated Waters (January 19, 2001). 

^®See e.g., United States Brief in Response to Defendant’s Motion for Reconsideration and in 
Preparation for Site Visit, p.7, United States of America v. James S. Deaton, Civil No. MSJ- 
95-2140, U.S. District Court, Maryland. 
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Clean Water Act does not regulate the discharge of pollutants in areas that are not 
directly and closely connected to traditional navigable waters. Most of these rul- 
ings are by lower courts and on appeal by the Department of Justice. The Corps 
of Engineers and Environmental Protection Agency have issued new guidance on 
the interpretation of SWANCC and initiated rulemaking on the definition of navi- 
gable waters. Some development interests believe rulemaking is warranted to re- 
strict Clean Water Act jurisdiction. 

Conservation organizations are concerned that the notice of rulemaking implies 
too broad an interpretation of SWANCC and that the guidance memorandum is 
more restrictive of jurisdiction than is warranted. Because the guidance memo- 
randum only requires referral to headquarters when asserting jurisdiction, they fear 
that decisions to refrain from regulation are encouraged. Because there is no process 
to document the decision not to regulate an area, there is no way to know how many 
acres of wetlands are being lost through Federal inaction, by what rationales, and 
with what ecological consequences. 

The Court in SWANCC said navigable waters cannot be read completely out of 
the Act. It supported regulating those waters that have a “significant nexus” to nav- 
igable waters and wetlands that are “inseparably bound up with waters of the 
United States.” It did not specify, however, how close the connection to navigable 
waters must be. In U.S. v. Riverside Bayview Hornes^®, the Court indicated a will- 
ingness to defer to the “ecological judgment” of the Federal agencies in assessing 
the importance of specific areas to the overall integrity of aquatic ecosystems^®. 

Rather than overreacting to SWANCC and adopting the most expansive interpre- 
tation of the case, the Federal agencies should continue to argue for a narrow inter- 
pretation of SWANCC. The Supreme Court has demonstrated a willingness to re- 
treat from the language in opinions authored by some of its more extreme members. 
For example, in Palazzolo v. Rhode Island^'^, the Court resurrected long-standing 
tests for determining regulatory “takings” that had seemingly been rejected in the 
earlier opinion authored by Justice Scalia in Lucas v. South Carolina Coastal Coun- 
cil. The limitations on citizen suits of Steel Co. v. Citizens for a Better Environ- 
ment'^®, were subsequently retracted in Friends of the Earth v. Laidlaw Environ- 
mental Services^®. 

Rather than unnecessarily accepting unwarranted limits on the jurisdiction of the 
Clean Water Act, the agencies should develop the case to protect waters that are 
vital to the integrity of aquatic ecosystems and defend it in the Federal courts. That 
process is, to some degree, now occurring, and should not be preempted by pre- 
mature regulatory action. 

The “ecological judgment” of the agencies must be well-grounded in science. Nu- 
merous studies have supported the ecological value of “isolated” waters and wet- 
lands. Congress should support the agencies in continuing to develop sound science 
and apply it making regulatory decisions. 

Florida is better able than many States to withstand a curtailment of Federal 
wetlands jurisdiction. Most States have no authority for regulating isolated wetland 
and all States depend on the Federal programs. Wetlands are best protected when 
State and Federal agencies support each other^'. Florida regulates most so-called 
isolated waters and wetlands under State law, but there are significant adverse con- 


"See e.g.. Rice v. Harken Exploration Co., 250 F.3d 264 (5th Cir. 2001); U.S. v. Rapanos, 
190 F. Supp 2d 1011 (E.D. MI, 2002), appeal pending No. 02-1377 (6th Cir.); U.S. v. Newdunn 
Assoc., 195 F. Supp 2d 751 (E.D. Va. 2002), appeal pending. No. 02-1594 and 02-1480 (4th Cir.). 

'^Corps of Engineers and Environmental Protection Agency, Advance Notice of Proposed 
Rulemaking on the Clean Water Act Regulatory Definition of “Waters of the United States”, 68 
Fed. Reg. 1991, January 15, 2003. Appendix A of the ANPR is a guidance document for inter- 
preting SWANCC issued by Robert E. Fabricant, General Counsel, Environmental Protection 
Agency and Steven J. Morello, General Counsel, Department of the Army. 

'^For the view that SWANCC is based on a correct interpretation of congressional intent, see 
Virginia S. Albrecht and Stephen M. Nickelsburg, Could SWANCC Be Right? A New Look at 
the Legislative History of the Clean Water Act, 32 ELR 11042—11058 (Sept. 2002). 

'■'See National Wildlife Federation et. al. Comments for the EPA Water Docket, OW-2002- 
0050, Advance Notice of Proposed Rulemaking on the Clean Water Act Regulatory Definition 
of “Waters of the United States”, April 16, 2003; Jay Austin, No Need for EPA to Act After 
Court Ruling, The Environmental Forum 52-53 (May/June 2003). 

1B474 U.S. 121 (1985). 

“474 U.S. at 134-135. 

"533 U.S. 606 (2001). 

“505 U.S. 1003 (1992). 

“523 U.S. 83 (1998). 

20528 U.S. 167 (2000). 

2iJon Kusler, “Impinging on the States”? We Don’t Think So, The Environmental Forum, 55- 
56 (May/June 2003). 
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sequences to losing the Federal participation in protecting all of our nation’s waters. 
Florida has failed to implement a wetlands regulatory program in the Panhandle, 
where promoters have begun hyping the “Great Northwest” and development is 
booming. Many thousands of acres of our rarest wetlands in that area have no pro- 
tection without Federal regulation. In other parts of the State, Federal regulation 
is a critical supplement and backstop to the system of State wetland protections. 
The protection provided under Florida law to the wetlands habitat of endangered 
and threatened species is much less than that of the Endangered Species Act. Flor- 
ida has nothing similar to the National Environmental Policy Act (NEPA) and 
therefore no requirements to comprehensively consider and disclose the direct, indi- 
rect and cumulative impacts of development decisions. Florida has weaker require- 
ments for the use of practicable alternatives and is in the process of adopting a rule 
to weaken wetland mitigation requirements. 

Finally, Florida’s natural resources are affected by the decisions made in other 
States. Much of our wildlife migrates between Florida and other States and depends 
on the integrity of wetlands outside our borders. Many of Florida’s rivers flow from 
Georgia and Alabama. The Suwannee and the St. Marys, for example, have their 
origins in the Okeefeenokee Swamp. A company is proposing to mine 300 acres of 
“isolated” wetlands adjacent to that National Wildlife Refuge that are not regulated 
under State law and will not be reflated by the Corps of Engineers. If the 
Okeefeenokee is degraded^^, two of Florida’s most famous rivers are at risk. 

Congress could act to clarify the extent of Clean Water Act jurisdiction. Simply 
deleting any reference to navigability as a jurisdictional constraint would resolve the 
issue of statutory interpretation. Indeed, S. 473, The Clean Water Authority Res- 
toration Act, introduced in February 2003, would accomplish this result and is the 
ideal solution. 

Even without new legislation, the Environmental Protection Agency and the 
Corps of Engineers could clarify the definition of “waters of the United States” in 
several important respects. They could eliminate, for example, the need to show that 
the degradation of a particular water affects interstate commerce. Dredging and fill- 
ing are economic activities with substantial effects on interstate commerce and 
should be regulated as such. The agencies could clarify that tributaries include any 
system of artificial or natural streams, ditches, drains, swales, arroyos, aquifers or 
other drainage features that is reasonably likely to convey water to navigable wa- 
ters. They could define navigable waters to include waters that used or susceptible 
of use for recreational purposes. They could define the concept of adjacency to en- 
sure that any waters or wetlands that bear a significant ecological relationship to 
navigable waters are regulated. 

Substantially revising a regulatory definition that has worked effectively and 
withstood many legal challenges, however, seems premature, especially if the effect 
is to reduce the geographic scope of the Clean Water Act beyond that specifically 
required by the narrow holding of SWANCC. The importance of the nation’s waters 
is not defined by navigability. That fact was clearly recognized by Congress in 1972 
and again in 1977. The discharge of oil, toxic substances or untreated sewage into 
an “isolated” wetland or body of water, or a remote stream, can have devastating 
consequences for human health and the environment. When the Supreme Court is 
presented with a case involving more ecologically compelling facts than an aban- 
doned gravel pit, it may recognize the importance of upholding the intent of Con- 
gress to protect the integrity of all of the nation’s waters. It may also choose to fur- 
ther curtail Federal authority, but it has not done so yet and we should not assume 
that it will do so in the future. 


Responses of Richard Hamann to Additional Questions from Senator 

Graham 

Question 1. In your opinion, do we adequately recognize the value of our wet- 
lands? 

Response. I believe the public recognizes the great value of wetlands for water 
quality enhancement, water storage and flood attenuation, groundwater recharge, 
fish and wildlife habitat, aesthetics and recreation. Some interests see them pri- 
marily as obstacles to land development. In my opinion, our political institutions do 
not adequately recognize the value of our wetlands. If they did, the debate in Con- 
gress would be about how to strengthen and improve the protection of wetlands by 
encouraging the development of watershed plans and clearly regulating drainage ac- 


22The Department of Interior has expressed significant concern over the hydrologic impact of 
mining adjacent to the Okeefeenokee National Wildlife Refuge. 
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tivities; we would not be losing on average 58,000 acres of wetlands every year to 
dredging, filling and drainage. 

Question 2. In your testimony you said Congress could clarify the intended scope 
of the Clean Water Act by simply removing the word “navigable” from the statute. 
If Congress did that, what would prevent the Corps from asserting jurisdiction over 
every puddle, or every crease in the ground that catches rainwater during a storm? 

Response. By removing the word “navigable” from the statute Congress would be 
simply restating the congressional intent that it expressed in 1972 by defining “nav- 
igable waters” as “waters of the United States”, a definition that excluded any ref- 
erence to navigability. 33 U.S.C. §1362(7). In applying that definition, the Corps of 
Engineers (Corps) and Environmental Protection Agency (EPA) have carefully delin- 
eated those kinds of waters that would be subject to regulation, including all navi- 
gable and tidal waters, their tributaries and adjacent wetlands. They have asserted 
jurisdiction over “other waters “ whose use, degradation or destruction could affect 
interstate or foreign commerce. 33 C.F.R. §328. 3(a). Jurisdiction is limited by the 
commerce clause and the purposes of the Clean Water Act (CWA). 

In some cases the agencies have attempted to regulate ponds and wetlands that 
are seasonally wet or streams that flow only intermittently. They have sometimes 
regulated streams and waterbodies that are not directly and continuously connected 
to navigable waters. The reason they have done so is that in many cases these kinds 
of waters are critically important parts of the aquatic ecosystem. They may serve 
as wildlife habitat during critical portions of a species life cycle. Many waterfowl 
and amphibians, for example, breed in isolated or seasonal ponds and wetlands. 
Wading birds, such as the endangered wood stork feed in such areas. In other cases, 
seasonal or intermittent waters are vital to maintaining the quality of larger waters 
that receive drainage from those areas. EPA and the Corps consider the specific 
facts relative to a specific body of water before determining whether there is juris- 
diction over that particular place as provided for in the agency rules. They have 
never asserted jurisdiction over “every puddle, or every crease in the ground”. In 
the event they did, there is an administrative process for reviewing the jurisdic- 
tional determination and having it reversed. 33 C.F.R. Part 331. 

Question 3. Could you please explain what aspects of the CWA will be affected 
by the SWANCC decision, and what those effects might be? 

Response. The decision in Solid Waste Authority of Northern Cook County vs. 
United States, 531 U.S. 159 (2001) (SWANCC) limits the jurisdictional reach of the 
CWA. Although there is some debate over the extent of the limitation, the geo- 
graphic extent of regulatory jurisdiction is not an extensive as it was before the Su- 
preme Court’s decision. To the extent that SWANCC limits the extent of CWA juris- 
diction, it does not do so only for the Section 404 wetlands regulatory program. It 
also limits CWA jurisdiction over the discharge of toxic chemicals, feedlot wastes, 
stormwater runoff and other kinds of pollutants. It limits the authority of EPA to 
require States to develop and implement water quality standards and Total Max- 
imum Daily Loads for point and nonpoint sources of pollutants. Because many State 
programs are dependent on Federal definitions or are implemented through Section 
401 certifications. State wetlands and water quality programs are limited. Because 
jurisdiction under the Oil Pollution Act (OPA) is the same as that under the Clean 
Water Act, discharges of oil to surface waters may not be remedied or punished. The 
unregulated discharge of pollutants may now occur in new areas. 

Question 4. Are there currently CWA exemptions covering normal agricultural 
practice, and would those exemptions be affected by the Clean Water Authority Res- 
toration Act, as proposed? 

Response. The CWA currently contains extensive agricultural exemptions. For the 
purposes of Section 404, normal farming practices have a very broad exemption, pro- 
vided they do not have the affect of reducing the reach of navigable waters. 33 
U.S.C. §1344(f). Return flows from irrigated agriculture and agricultural stormwater 
drainage are exempt from the same kinds of regulation as are other discharges of 
pollutants. 33 U.S.C. §§402(1), 502(14). 

The proposed Clean Water Authority Restoration Act of 2003 (S. 473) would have 
no affect whatsoever on any of the agricultural exemptions. It merely codifies the 
regulatory definition of waters of the United States that EPA and the Corps have 
been using for many years. 

Question 5. During the hearing, Mr. Pierce presented photographs of what he said 
were instances where the Corps asserted Sec. 404 jurisdiction. Those photos gen- 
erally depicted water management structures related to working farmland, or arid 
areas. Could you help us understand why it might have be reasonable for the Corps 
to assert jurisdiction in the cases such as those presented by Mr. Pierce? 
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Response. It is often possible to portray regulation as unreasonable by presenting 
images or other information that fails to convey an accurate impression of the cir- 
cumstances. It would be necessary to objectively review the case studies presented 
to determine whether they were accurately portrayed and to understand the ration- 
ale for asserting jurisdiction. Several images, however, raised questions in my mind. 
There was one image of a forested area over which the agencies had asserted juris- 
diction. It appeared very dry. One could clearly see, however, the distinctive water 
lines on the trunks of the trees that indicate the site is regularly inundated for ex- 
tensive periods of time. It appeared that a misleading impression was created by 
showing dry season conditions. There was at least one image of a dry wash in a 
desert area. It appeared bone dry at the time the photograph was taken but one 
could plainly see the effects of flowing water in the distribution of sand in the chan- 
nel, the cutting of banks etc. An experienced person would understand how water 
flowing in that channel, however intermittently, could transport pollutants, threaten 
flood damage, and otherwise affect the interests of the Nation in the waters of the 
U.S. Because they tend to retain moisture, such areas are often among the most im- 
portant areas of wildlife habitat in the desert environment. 

There were also views of farmland over which the agencies had allegedly asserted 
jurisdiction. Approximately 80 percent of our wetland losses have occurred due to 
agricultural conversions, so these areas may have been more functional and rec- 
ognizable as wetlands before farming practices began. In addition, farmers some- 
times plant areas that are infrequently wet, hoping for a dry year or to harvest be- 
fore the water returns. Such practices can damage wetlands that are valuable wild- 
life habitat and cause pollution of other waters. In other cases, unregulated drain- 
age activities may have degraded wetlands. A closer examination of the facts is 
needed. 

Question 6. During the hearing, panel members mentioned three ways to resolve 
the confusion about CWA jurisdiction: 1) Leave it to the courts; 2) EPA/Corps rule- 
making; and 3) legislation. Could you summarize the pros and cons of these three 
options? Which of these options makes the most sense? 

Response. Congressional or administrative action would, presumably, be intended 
to resolve any uncertainty or regulatory gaps created by the SWANCC decision. 
Leaving the issue to the courts would reduce the chances of premature and unneces- 
sary legislative or administrative action premised on incorrectly predicting the 
course of judicial interpretation. By allowing the courts to further define the issues, 
the real scope of the problem to be addressed would be more apparent. However, 
there would be uncertainties and litigation expenses for both resource protection 
and development interests for some period. Rulemaking by EPA and the Corps could 
alleviate some of the uncertainty, but seems certain to introduce additional confu- 
sion over the meaning of new rules. Rulemaking also risks overreacting to the 
SWANCC decision and administratively eliminating jurisdiction over important 
areas based on reading the case too broadly and going beyond what is required by 
the courts. Because SWANCC was decided on legislative interpretation, legislation 
is the easiest way to correct a mistaken interpretation. If Congress cannot act sim- 
ply and directly, however, the issue is likely to become further confused. 

Enacting the Clean Water Authority Restoration Act of 2003 (S. 473) would make 
the most sense for those interested in maintaining pre-SWANCC jurisdiction. Rule- 
making makes the most sense for those interested in limiting jurisdiction because 
they have the opportunity to adopt rules that extend the ruling in SWANCC. To 
those who are concerned with maintaining wetlands protection, continued interpre- 
tation and application of the existing rules make the most sense, assuming they 
have little confidence in the commitment of Congress or the administration to 
strengthen or maintain existing levels of environmental regulation. 

Question 7. Under the Corps’ current policy, field offices must consult with HQ 
before asserting Sec. 404 jurisdiction under certain circumstances, but not when 
they choose not to assert jurisdiction. What are the possible impacts of that policy? 

Response. That policy creates an obvious bias against asserting jurisdiction. The 
staff who make these determinations in the field are generally overworked, under- 
paid and subject to intense political pressure. By asserting jurisdiction, the staff 
member instantly creates the additional work of compiling whatever information is 
required to justify the decision, writing a report to that effect, and responding to 
questions and requests for additional information. By making it more difficult to as- 
sert regulatory jurisdiction than not, the agency is effectively discouraging staff 
from fully implementing the authority of the CWA. Perhaps more importantly, the 
staff member may be subtly pressured to “back down” on jurisdictional determina- 
tions due to concerns about job tenure or advancement. The informal decision of a 
staff member to not assert jurisdiction does not carry similar penalties. 
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Question 8. During your testimony you mentioned that when the Corps declines 
jurisdiction there is no record of an action taken, and therefore no record of the ef- 
fects of those decisions. Could you elaborate on what this means? 

Response. When jurisdiction is asserted a file is created and the agencies collect 
data about the acreage and locations of wetlands, the specific areas where dis- 
charges may be allowed and any mitigation that is required. It is thus possible to 
gain some understanding of whether the goal of “no net loss” is being achieved in 
the regulatory process. If an agency staff member learns about an activity occurring 
in wetlands through observation, citizen complaints or reports from other agencies 
and informally determines that there is no jurisdiction, that decision is not similarly 
documented and reported. Therefore, there is no way to review the agency files to 
determine how many thousands of acres of wetlands are being lost, with what con- 
sequences and on what basis. There is no record of a final agency action for review 
by Congress, citizens groups or anyone else who may be concerned the agencies are 
not fully implementing the statutes. 

Question 9. With respect to the protection of our nations waters, could you com- 
pare CWA protections prior to the SWANCC decision, what may occur under the 
a narrow interpretation of SWANCC and a broad interpretation of SWANCC? 

Response. The most extensive protection of our nation’s water existed prior to the 
SWANCC decision. Relying on Riverside Bayview and numerous decisions by lower 
courts, the ERA and Corps of En^neers regulated tidal waters, navigable waters, 
tributaries to those waters and adjacent wetlands. Generally, groundwater was not 
regulated. Relying on the intent of Congress to regulate to the extent permitted by 
the Commerce Clause, the agencies also regulated “other waters” whose use or de- 
struction could affect interstate commerce. The class of “other waters” included: 

(3) All other waters such as intrastate lakes, rivers, streams (including intermit- 
tent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet mead- 
ows, playa lakes, or natural ponds, the use, degradation or destruction of which 
could affect interstate or foreign commerce including any such waters: 

(i) Which are or could be used by interstate or foreign travelers for recreational 
or other purposes; or 

(ii) From which fish or shellfish are or could be taken and sold in interstate or 
foreign commerce; or 

(iii) Which are used or could be used for industrial purpose by industries in inter- 
state commerce. 33 C.F.R. §§328.3(a)(3) 

In the preamble to a major rulemaking in 1986, the Corps also stated its intent 
to include within the list of examples of “other waters”, waters 

a. Which are or would be used as habitat by birds protected by Migratory Bird 
Treaties; or 

b. Which are or would be used as habitat by other migratory birds which cross 
State lines; or 

c. Which are or would be used as habitat for endangered species; or 

d. Used to irrigate crops sold in interstate commerce. 51 Fed. Reg. 41206 (Nov. 
13, 1986). 

The jurisdictional determination that was overturned in SWANCC specifically re- 
lied on the use of hydrologically isolated, abandoned gravel pits by migratory birds 
as the basis for regulation i.e. parts a and b of the so-called “Migratory Bird Rule”. 
The Supreme Court specifically stated. 

We hold that 33 CFR §328. 3(a)(3) (1999), as clarified and applied to petitioner’s 
balefill site pursuant to the “Migratory Bird Rule,” 51 Fed. Reg. 41217 (1986), ex- 
ceeds the authority granted to respondents under §404(a) of the CWA. 531 U.S. at 
174. 

The narrow reading of SWANCC would apply that holding literally and, under 
that interpretation, only jurisdictional determinations based on the use of “other wa- 
ters” by migratory birds would be invalid. Given the importance of prairie potholes, 
playa lakes, vernal pools and other “isolated” waters to waterfowl, migratory birds 
and other protected birds, even the narrowest interpretation of SWANCC will result 
in a significant curtailment of regulatory protection. Jurisdiction could still be based 
on use by endangered species, use for irrigation of crops sold in interstate com- 
merce, or any of the other factors listed as examples of how a waterbody affects 
interstate commerce. A slightly broader reading would eliminate jurisdiction based 
on any of the examples given in the 1996 regulatory preamble. The elimination of 
jurisdiction for “other waters” used as habitat for endangered species could have se- 
vere adverse effects on the protection of habitat for many species. 

An even broader interpretation would eliminate jurisdiction over any of the “other 
waters” based on effects on interstate commerce. This interpretation is based on lan- 
guage in the majority opinion emphasizing use of the term “navigable”. For exam- 
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pie, the Court noted there was a “significant nexus” between the wetlands at issue 
in Riverside Ba 3 rview and navigable waters. 531 U.S. at 167-168. Although it de- 
clared that the term “navigable” might have “limited effect”, the Court stated con- 
cern for “reading the term ’navigable waters’ out of the statute.” 531 U.S. at 172. 
It thus might be argued that unless some connection can be shown to “navigable 
waters” as traditionally defined, the CWA does not provide jurisdiction. An impact 
on interstate commerce would not suffice. An even larger class of wetlands and 
waterbodies that are not contiguous, adjacent or tributary to traditional navigable 
waters would thus be excluded from the regulatory reach of the CWA. In this con- 
nection is should be noted that waters that are useful for navigation may not be 
considered “navigable” by certain Federal courts. Lykes Bros. v. U.S. Army Corps 
of Engineers, 64 F. 3d 630 (11th Cir. 1996). 

The impact of eliminating jurisdiction over so-called isolated, non-navigable wa- 
ters would be extremely severe. The State of Florida has estimated that 806,728 
acres of wetlands in the Panhandle would be eliminated from regulatory jurisdiction 
through application of that interpretation. Other States report similar effects. The 
Public Speaks Out: Comments from the Federal Docket, 25 NATIONAL WET- 
LANDS NEWSLETTER 13 (July August 2003). 

The broadest and most limiting interpretations are based on the notion that there 
must be a “significant nexus” between the regulated area and navigable waters. 
They specifically reject the regulation of wetlands, ponds or streams that are not 
adjacent to open, navigable waters or directly, naturally and continuously connected 
to navigable waters. Connections by intermittent streams or other seasonal waters 
would not suffice. See e.g. Rice v. Harken, 250 F.3d 264 (5th Cir. 2001) (no jurisdic- 
tion over discharge of oil to a small, seasonal tributary to navigable waters); U.S. 
V. Newdunn Assoc., 195 F. Supp. 751 (E.D. Va. 2002), rev’d Treacy v. Newdunn 
Assoc., 344 F.3d 407 (8th Cir. 2003) (wetlands connected to navigable waters by 
intermittent flow through 2.4 miles of natural streams and manmade ditches held 
nonjurisdictional by District Court). 

The implications of such interpretations are staggering. The only jurisdiction that 
would be left is over navigable and tidal waters and their perennial, natural tribu- 
taries, and wetlands that are contiguous to those bodies of water where they are 
“open”. EPA Region III has reportedly concluded that such an interpretation would 
threaten over one million acres of wetlands in just five mid-Atlantic States. BNA, 
U.S. Law Week, Vol 72, No. 9, p 2138 (Sept. 16, 2003). Ephemeral or intermittent 
streams are of vital importance to the functioning of larger river networks. Judith 
L. Meyer, Small Streams Are Indispensable Waters, 25 NATIONAL WETLANDS 
NEWSLETTER 7 (July August 2003). 


Statement of Robert J. Pierce, Ph.D., Wetland Training Institute, Inc. 

Mr. Chairman and members of the subcommittee, thank you for this opportunity 
to speak today on this very important topic. In January, 1989, after 14 years with 
the Corps of Engineers (Corps), the last seven in the Regulatory Branch at Corps 
Headquarters, I and a group of other wetland resource professionals and a former 
Department of Justice attorney left Federal service and formed the Wetland Train- 
ing Institute, Inc. (WTI) to provide both the public and private sector with water 
resource training and reference tools. 

While with the Corps, I was principal technical monitor for the Wetlands Re- 
search Program and two research programs dealing with contaminated dredged ma- 
terial, was proponent for two wetland training courses, routinely taught in two other 
courses on regulatory policy, was responsible for the continued development of the 
Corps’ wetland delineation procedure and was one of the three Corps representa- 
tives on the committee which developed the 1989 Manual for Identif 3 dng and Delin- 
eating Jurisdictional Wetlands (1989 Manual). In addition, I drafted many policy 
documents, provided technical and policy guidance to its districts and divisions and 
represented the Corps at numerous meetings within the government, professional 
societies and the general public. 

During the last dozen years, I have taught wetland delineation and jurisdictional 
policy to thousands of individuals in both the public and private sectors. In addition, 
as a consultant with Wetland Science Applications, I have applied the delineation 
and permitting process to real life projects proposed by the regulated public. I am 
a Professional Wetland Scientist and Certified Wetland Delineator. I have conducted 
wetland work in 37 States and the Territory of Guam. I have seen the wide variety 
of areas that technically qualify as true wetlands as well as the types of areas which 
often are regulated as wetlands but that differ little functionally from uplands of 
similar habitat type and, in my opinion, do not actually satisfy the 1987 Delineation 
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Manual. Increasingly in recent years, I have been called upon to provide expert wit- 
ness testimony for citizens being prosecuted under the Clean Water Act (CWA). I 
have spent my entire professional career working with the Federal wetland permit- 
ting program. 

The Section 404 program has become more draconian as time has matured it. Pre- 
vious Congresses have been unwilling to make meaningful changes and the execu- 
tive branch has continuously expanded its jurisdiction onto private lands and at the 
same time reduced the effectiveness of the permitting program by making it so con- 
voluted and complex that it is a full-time job to sort it out. Until the recent Supreme 
Court Ruling on SWANCC and the DC Circuit Ruling on Tulloch, the Judicial 
Branch has most often “given deference” to the executive branch and furthered 
tightened the noose around the public’s collective neck. 

As the SWANCC decision has correctly pointed out, under the CWA and the Con- 
stitution, there are limits to what the Federal Government can regulate. Ours is a 
three-branch government. It is not for the executive branch to write laws or ignore 
judicial rulings. Yet for years, the executive branch has continuously and inconsist- 
ently altered its jurisdictional limits and regulation of private lands without any 
change in mandate from Congress. The Judicial took the Executive to task in its 
decision on the “Tulloch Rule:” 

In a press release accompanying the adoption of the Tulloch Rule, the White 
House announced: “Congress should amend the Clean Water Act to make it con- 
sistent with the agencies’ rulemaking.” White House Office on Environmental Pol- 
icy, Protecting America’s Wetlands: A Fair, Flexible, and Effective Approach 23 
(Aug. 24, 1993). While remarkable in its candor, the announcement contained a ker- 
nel of truth. If the agencies and NWE believe that the Clean Water Act inad- 
equately protects wetlands and other natural resources by insisting upon the pres- 
ence of an “addition” to trigger permit requirements, the appropriate body to turn 
to is Congress. [American Mining Congress v. United States Army Corps of Engi- 
neers, 951 E.Supp. 267 (D.D.C. 1997); affd sub nom. National Mining Association 
v. United States Army Corps of Engineers, 145 F.3d 1339 (D.C. Cir. 1998)]. 

Since the “migratory bird rule” was shot down by the Supreme Court, the “migra- 
tory molecule rule” has risen to take its place. The new mantra for many Corps dis- 
tricts is “follow the drop of water.” If the ordinary high water mark (OHWM) is no 
longer perceptible — follow the drop of water. If sheet flow might occur over upland 
areas — follow the drop of water. If water flows through a roadside ditch — follow the 
drop of water. If the water flows through a stormwater system (or what EPA might 
euphemistically call an “underground ditch”) — follow the drop of water. If an old 
aerial photograph or topographic map gives the slightest hint that a natural channel 
might have Been located anywhere in the vicinity — follow the drop of water. 

There are those that argue that there are virtually no isolated wetlands — most 
are connected either by infrequent sheet flow across the surface or by groundwater. 
The technically correct statement, however, is that there are virtually no isolated 
“lands,” whether wet or not. Technically, it is well-established that all water is 
interconnected on the earth. The “hydrologic cycle” has been recognized by hydrolo- 
gists for decades and constitutes the starting point for every published general dis- 
cussion of hydrology (e.g., Dunn and Leopold 1978, Heath 1982, and Leopold 1994). 
Winter et al. (1999) provides a simplified diagram (Figure 1) and discussion of the 
interactions of the various “pools” of water that comprise the cycle. They state: 

The hydrologic cycle describes the continuous movement of water above, on, and 
below the surface of the Earth. The water on the Earth’s surface-surface water- 
occurs as streams, lakes, and wetlands, as well as bays and oceans. Surface water 
also includes the solid forms of water — snow and ice. The water below the surface 
of the Earth primarily is groundwater, but it also includes soil water. 

The hydrologic cycle commonly is portrayed by a very simplified diagram that 
shows only major transfers of water between continents and oceans, as in Figure 
1. However, for understanding hydrologic processes and managing water re- 
sources, the hydrologic cycle needs to be viewed at a wide range of scales and as 
having a great deal of variability in time and space. Precipitation, which is the 
source of virtually all freshwater in the hydrologic cycle, falls nearly everywhere, 
but its distribution is highly variable. Similarly, evaporation and transpiration re- 
turn water to the atmosphere nearly everywhere, but evaporation and transpira- 
tion rates vary considerably according to climatic conditions. As a result, much 
of the precipitation never reaches the oceans as surface and subsurface runoff be- 
fore the water is returned to the atmosphere. The relative magnitudes of the indi- 
vidual components of the hydrologic cycle, such as evapotranspiration, may differ 
significantly even at small scales, as between an agricultural field and a nearby 
woodland. 
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At the Federal level, groundwater is regulated through the Safe Drinking Water 
Act. The Corps has consistently and correctly taken the position that it does not reg- 
ulate groundwater. Since sheet flow can occasionally occur over almost every land 
surface (slide 24 attached), and water flowing over any surface can accumulate sedi- 
ment which can then be carried into channels and on to navigable waters. If the 
Corps is trying to regulate all surface flows of sediment into waterbodies, then it 
should not only regulate those areas called “wetlands” that are connected by sheet 
flow. If we call all areas where water may occasionally sit or flow on the surface 
of the land “navigable waters” then Section 404 should apply uniformly across vir- 
tually every square foot of the United States and its territories. This would be far 
more logical than regulating some ditches but not others and some plant commu- 
nities but not others. 



EXAMPLES OF INCONSISTENT OR ERRONEOUS APPLICATIONS OF CORPS POLICY 

There are two sources of concrete examples of the inconsistency that abounds in 
the Corps regulatory program that I have tapped: decisions in cases that have been 
finalized under the Administrative Appeal process codified at 33 CFR 331 and other 
cases that may not have been appealed formally, but which were the subject of 
strong debate between property owners, their consultants and local Corps districts. 

I reviewed all (50) of the jurisdictional decision (JD) Administrative Appeal (AA) 
decisions that were posted on the Corps web sites as of the date of the Advanced 
Notice of Proposed Rulemaking (ANPRM). The Corps AA review officers’ (RO) deci- 
sion documents demonstrate “in their own words” the inconsistencies of interpreta- 
tion of the regulations from district to district that have resulted from the lack of 
sound foundation and structure related to jurisdiction. Tables 1 is a list of the loca- 
tion and nature of the AA examples. Table 2 is a list of other cases that I have com- 
piled. The following are some examples of the numerous inconsistencies that are 
common within the 404 Program. 

Adjacent vs. Isolated Wetlands 

The most obvious issue arising from SWANCC and one of the most common rea- 
sons for jurisdictional AAs is the argument whether a morphologically disconnected 
landscape feature is isolated or adjacent. Long distances, sheet flow and proximity 
to subsurface drain tiles have all been used to claim that a wetland is adjacent to 
a tributary water of the U.S. 

A very disturbing trend is seen in a number of AA related to the issue of what 
constitutes a connection to a tributary — connection by sheet flow. In Continental 127 
Fund, LLC (Table 1, AA19) and Baccarat Fremont Developers (Table 1, AAS), the 
Corps used sheet flow from disconnected wetlands to claim jurisdiction even though 
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the Corps recognized that there was neither an OHWM or continuous wetland con- 
nection. 

Similarly, in CS 7 and CS 8 (Table 2), the only connection to a tributary was by 
sheet flow into a ditch. In CS 8 (Table 2) the Corps went on to say that the 
hydrologically disconnected wetland was “contiguous . . . irrespective of any past or 
existing permanent man-made changes in landscape features . . .” based on the 
presence of hydric soils. The Corps did not care that the hydric soils may have been 
naturally relict, whether the soils actually supported wetlands within the life or the 
CWA and whether 33 CFR 328.5 had any meaning. “Once 404, always 404,” seems 
to be the current motto of the COE in many locations. 

The distance separating “adjacent wetlands” from tributaries varies greatly, but 
in many cases goes beyond the fundamental concepts encompassed in the definition 
of “adjacent” at 33 CFR 328.3 (c), which was intended to capture those wetlands 
separated from tributaries by narrow features. Several districts have over the years 
established local policies on separation. Wilmington and Buffalo Districts considered 
200 — 300 ft and 200 ft, respectively, as the inclusion zone for adjacency. The then 
New England Division (1991) established an 800-ft inclusion zone. 

Many of the Corps districts operating in the lower Mississippi Valley utilize the 
entire width of the 100-year floodplain as the inclusion zone for adjacency. Gal- 
veston District, as clarification after the U.S. v Wilson decision, issued guidance on 
February 13, 2001, stating that on the mainland, the IOO- 3 T floodplain generally 
constitutes the inclusion zone, although they also have a “two-barrier” policy which 
states that a wetland is isolated even within the floodplain if there are two barriers 
separating it from a tributary. 

Galveston District employed the “two-barrier rule” in the Reaves Administrative 
Appeal (Table 1, AA44). The RO upheld the use of the “rule” when he decided that 
the appeal did not have merit in part because the property was separated from Gal- 
veston Bay by only one barrier — a road. 

Jacksonville District has recently taken the position that a wetland is jurisdic- 
tional if it will overflow from storm of 10 -year recurrence frequency; it is connected 
if no more than one foot of relief exists between wetlands; or if it is within 500 ft 
of a tributary. Jacksonville District is still undecided about an isolated wetland that 
is more than 1000 ft from the Atlantic Ocean, 8 months after a request for a “no 
permit required” verification (Table 2, CS 10). 

Jacksonville District, in a public presentation entitled “SWANCC Update and 
Aftermath,” redefined the term “isolated” to be “ Those wetlands whereby the wa- 
ters could not reach navigable waters via surface flow or are not in close physical 
proximity to other waters of the United States.” It clarified that adjacent waters 
which only can be wetlands and explained that “adjacency is a physical relationship, 
near, bordering, neighboring that needs to be relatively close to ’parent’ water of the 
US.” 

In Golden State Developers (Table 1, AA 6 ) two “adjacent wetlands” one, 1950 feet 
and other 3,400 feet distant from an intermittent stream were jurisdicitonal al- 
though the Corps did not assert jurisdiction over 100 -ft wide, concrete-lined water 
supply canal. The RO found that the appeal had merit because of insufficient docu- 
mentation. The Corps claimed jurisdiction over one wetland which was 3400 feet up- 
stream on a nonjurisdictional drainage because flow could travel down the nonjuris- 
dictional tributary to a jurisdictional tributary. A second wetland was determined 
to be close enough at 1950 feet distance and “with sufficient precipitation Wetland 
EW-2 could form a continuous surface water connection with Stream W-1” to claim 
jurisdiction. After the AA decision, the District modified JD, however, the details are 
not on the Web. 

In Baccarat Fremont Developers (Table 1, AA 8 ), the San Francisco District based 
it jurisdictional call in part on the fact some wetlands were adjacent to other wet- 
lands not tributaries. The district argued that sheet flow ties the wetlands together. 
The Administrative Appeal RO determined that the appeal had merit since the Dis- 
trict decision was not supported by substantial evidence and that only wetlands that 
form a “wetland continuum or complex” can be considered adjacent to the major 
waterbody. The RO cited the preamble discussion from the 1991 NWP publication 
(56 FR 59113, 1991). The District subsequently supplemented its documentation but 
the substance of which was not provided on the Web. 

In Leavell/Grey (Table 1, AA9), Sacramento District claimed jurisdiction over two 
physically separated wetlands that were in proximity to two ditches. The RO deter- 
mined that the appeal had merit and directed the District to reconsider and docu- 
ment if the wetlands are adjacent to any jurisdictional water body. Corps decided 
that a 13.79 A wetlands was adjacent to a ditch that had replaced a historical tribu- 
tary even though the ditch had been filled downslope and their remained no 
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connectivity. A similar scenario existed at Sun City Lincoln Hills in California 
(Table2, CS2). 

Tributary 

The issue of “what is adjacent” cannot be separated from the concept of “what is 
tributary.” Natural tributaries that currently exist on the landscape in more or less 
unaltered form (that is not radically channelized) generally can be readily recog- 
nized. The decision related to such natural tributaries is whether the stream chan- 
nel is jurisdictional to the full longitudinal extent of a perceptible OHWM or wheth- 
er Federal jurisdiction stops at some point short of the channel head. While the an- 
swer to this question is a legal issue, there are technical rationales explaining why 
the answer to the question should be that in many inland cases it stops short the 
full length of a perceptible OHWM as currently defined. They are discussed in a 
technical report provided electronically. 

There are a number of concepts that must be addressed related to the issue of 
what is tributary. These concepts occur as recurring themes within the universe of 
the case studies that I have reviewed and within the realm of the Administrative 
Appeal decisions that have been finalized. Heading the list is the term OHWM. I 
have prepared a report on the science relative to the concept and made it available 
electronically. 

What, if anjdhing, constitutes a tributary in a less-than-natural form is the sub- 
ject of numerous disagreements between land-owners and the Corps. Both cases 
that have been submitted to the AA process (Table 1) and those that have not 
(Table 2), reveal much about the lengths to which some Corps districts will go to 
claim jurisdiction. These cases are just the tip of the iceberg. 

Jacksonville District, in a public presentation entitled “SWANCC Update and 
Aftermath,” summarized the practicable application of Corps policy as “follow the 
drop of water.” Contiguous wetlands are those which are physically connected to 
navigable waters by a surface water connection with an OHWM or a continuum of 
wetlands. If there is evidence of a former stream, now in culverts, then a feature 
is tributary, not isolated. 

Ordinary High Water Mark 

One of the most fundamental problems with determining jurisdiction is the use 
of the term ordinary high water and OHWM to define the upstream or longitudinal 
limit of 404 jurisdiction. The term OHWM was “borrowed” from the Section 10 pro- 
gram where it was only used to define the lateral limits of a traditionally navigable 
waterway — the longitudinal limit under Section 10 is defined by the limit of naviga- 
tion. There is no independently defined, longitudinal limit for the Section 404 Pro- 
gram. The term OHWM may be an acceptable lateral limit in waters that are other- 
wise found to be jurisdictional if it is redefined to be quantitatively determinable 
and consistent with court rulings, but it is not an appropriate concept for defining 
the upstream limit of Section 404 jurisdiction. 

33 CFR Part 328.3 (e) defines the OHWM as: 

(e) The term ordinary high water mark means that line on the shore established 
by the fluctuations of water and indicated by physical characteristics such as 
clear, natural line impressed on the bank, shelving, changes in the character of 
soil, destruction of terrestrial vegetation, tbe presence of litter and debris, or other 
appropriate means that consider the characteristics of the surrounding areas. 

In Molycorp (Table 1, AAV), the Los Angeles District determined that a desert 
wash that discharges into an isolated, ephemeral lake was jurisdictional because the 
wash was “hydrologically connected but not morphologically connected.” The District 
said that it considered the OHWM in a “watershed context.” The District did not 
describe the size or timing of the annual or seasonal surface flow representing the 
hydrologic connection that it asserted was present. The primary evidence of this sur- 
face water connection provided by the District in the Administrative Record and at 
the appeal conference is that the Molycorp Inc. property is at a higher elevation 
than Ivanpah Lake, and that the water must flow down gradient and therefore must 
reach the lake. The AA Review Officer determined that the District in determining 
if an OHWM existed must consider: 

. . . concentrated surface and subsurface flow (not groundwater) and biological re- 
sponses of plants and animals to concentrated flow.. 

But “subsurface flow” is groundwater and groundwater is regulated under the 
Safe Drinking Water Act. Furthermore, plants/animal response has no bearing on 
jurisdiction. The fact that plants grow better in a riparian zone is not determinative 
with regards to jurisdiction. 
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Most disturbingly, the Review Officer concluded that an OHWM was not nec- 
essary to continue jurisdiction through a 1000 — 1500 ft distance to capture the 
desert wash upstream of the isolated dry lake. The RO opined: 

However, in this specific instance, I conclude that the District’s policy position 
that a tributary connection can exist in the absence of a continuous ordinary high 
water mark is reasonable. 

How can it be reasonable when the regulations at 33 CFR 328.4, unambiguously 
state: 

In the absence of adjacent wetlands, the jurisdiction extends to the ordinary high 
water mark [51 FR 41251, November 13, 1986]. 

Even more explicit is the statement in the Preamble to 33 CFR 328.4: 

Section 328.4(c)(1) defines the lateral limit of jurisdiction in non-tidal waters as 
the ordinary high water mark provided the jurisdiction is not extended by the pres- 
ence of wetlands. Therefore, it should be concluded that in the absence of wetlands 
the upstream limit of Corps jurisdiction also stops when the ordinary high water 
mark is no longer perceptible [51 FR 41217, November 13, 1986]. 

Furthermore, the Corps used the presence of surface water that extended 20 feet 
into Nevada after a storm event with a 10-year recurrence frequency to conclude 
that the morphologically isolated dry lake bed was subject to interstate commerce 
and, thus. Section 404. 

The OHWM should be described as that elevation on the bank where water flows 
during the wetter part of the year but not during storm or flood flows — certainly 
not a storm with a 10 year recurrence frequency. This harkens back to the 1972 
definition that the Corps promulgated. Thus it would describe the channel in which 
water flows after a storm surge has passed and the water has receded and is flow- 
ing clear. The Corps Regulatory Guidance Letter (RGL) 88-06, issued June 27, 1988 
(now expired but still applicable), discussed the ordinary high water mark (OHWM) 
as follows: 

OHWM: The OHWM is the physical evidence (shelving, debris lines, etc.) estab- 
lished by normal fluctuations of water level. For rivers and streams, the OHWM 
is meant to mark the within-channel high flows, not the average annual flood ele- 
vation that generally extends beyond the channel [emphasis added]. 

This concept is elucidated in the ruling in U.S. v Pend Oreille Public Utility Dist. 
No. 1, 926 F.2d 1502 (9th Cir. 1991) which held that the ordinary high water line 
marked the boundary between riparian land and riverbed, and that the line cor- 
responded with the highest level normally reached each year, excluding the annual 
spring rise:” 

In calculating ordinary high water line, both Federal and Washington State law 
mandate exclusion of annual spring floods and; 

“High water line” for a river did not include annual spring flood', right of State 
to riverbed was limited to line of ordinary high water level and not line of highest 
water that could be proved [emphasis added]. 

The ruling in Pend Oreille also cited back to U.S. v. Claridge, 416 F.2d 933, 934 
(9th Cir. 1969) and followed the Howard v. Ingersoll, 54 U.S. (13 How.) 409, 14 
L.Ed. 189 (1851) Supreme Court ruling rejecting: 
the mistaken assumption that the annual spring floods of the river determined the 
ordinary high water line [emphasis added]. 

The ruling in U.S. v. Harrell, 926 F2.d 1036 (11th Cir. 1991) found that: 

Evidence failed to establish that tributary of navigable river was below “ordinary 
high water mark,” for purposes of determining whether tributary was within 
“bed” of river and subject to Government’s navigational servitude . . . and 
Debris and litter left from temporary and unpredictable floodwaters, unlike that 
left from ordinary high water, was not evidence of ordinary high water mark of 
navigable river, for purposes of determining whether tributary was subject to Gov- 
ernment’s navigable servitude . . . 

Thus, a history exists in both regulation and case law, which can be used to quan- 
tifiably defineOHWM. Unfortunately, since 1977, the Corps has never revised the 
definition of OHWM to reflect these legal positions that can in fact be measured em- 
pirically in the field. To this day it relies upon subjective language to implement 
the concept. 

The flow, which most accurately depicts what the courts have expressed concep- 
tually as the OHWM, is the width of the channel that carries the mean annual dis- 
charge (or flow). As Leopold (1994) points out, “the mean annual flow of a river is 
equaled or exceeded 25 to 30 percent of the time, or about 91 to 109 days a year, 
so about 265 days a year the discharge is less than the average value. In other 
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words, the average discharge is a rather large flow.” The mean annual flow is rou- 
tinely computed for all gaged streams in the United States and can be derived from 
regression equations that the USGS has developed over the last several decades for 
ungaged streams. The term OHWM should be redefined to specify the width of the 
channel, which carries the mean annual flow. 

In dryland landscapes that lack the dense vegetative cover characteristic of the 
humid climes, debris lines and small orientations of soil particles resulting from 
water movement are more readily obvious than where dense vegetation prevails. 
Furthermore, many dryland channels do not have flow on an annual basis. There- 
fore, regulation (which has increased dramatically in recent years) of small rills and 
other ephemeral manifestations of overland flow in the dryland southwest is an in- 
equitable and arbitrary extension of jurisdiction based upon climatic conditions that 
are dramatically different between east and west. From a regulatory standpoint, a 
landowner would be unable to complete any project in this desert landscape without 
authorization from the Corps — this though it is virtually certain that little if any 
of the precipitation that does fall will ever reach a navigable water hundreds of 
miles away. Neglecting to consider these differences in trying to reach a consistent, 
defensible policy on jurisdictional limits for the 404 program will doom the effort 
to assured failure. 

In the King Ranch AA (Table 1, AAl), the appellant argued just the point made 
in all of the legal decisions, i.e, that jurisdiction should be based on “ordinary or 
annual flow” not on an OHWM based on water flows during floods or extreme condi- 
tions. The RO dismissed the appeal as having no merit and ruled: 

The USAGE recently addressed using an “ordinary flow” to establish jurisdiction 
in place of an ordinary high water mark in the response to public comments in 
the preamble to the “Final Notice of Issuance and Modification of nationwide Per- 
mits,” Federal Register Vol. 65, No. 47, March 9, 2000, page 12823. Public com- 
menters had asserted that ephemeral waters lacked sufficient flows to establish 
an ordinary high water mark and that using peak flows and/or flood stages in lieu 
of ordinary flows, or using cut banks, shelving, or debris that was influenced only 
by peak flows or flooding, was inappropriate. The USAGE rejected using an “ordi- 
nary flow” to establish jurisdiction in place of an ordinary high water mark (FR 
Vol 65, No. 47, page 12823) and stated that ephemeral streams are waters of the 
United States, provided they have an ordinary high water mark meeting the defi- 
nition in 33 CFR 328.3(e). The USAGE stated that the frequency and duration at 
which water must be present to develop an ordinary high water mark has not 
been established for the USAGE regulatory program. The USAGE further stated 
that district engineers are to use their judgment on a case-by-case basis to deter- 
mine whether an ordinary high water mark is present [emphasis added]. 

In Sunrise Office Park AA (Table 1, AA3) near Tuscan, Arizona, a situation simi- 
lar to Molycorp, the Los Angeles District claimed jurisdiction of an ephemeral wash 
that empties into a water detention basin of a new residential housing development. 
This 200 feet long by 60 to 120 feet wide basin is drained by a 60 foot long, 6 inch 
diameter underground culvert. The 6 inch culvert then connects to an approximately 
1 foot wide channel. This 1 foot wide channel connects to a concrete channel, which 
then reconnects to a natural channel with an ordinary high water mark, which me- 
anders southwest through several single-family home residential areas to Magee 
Road. The ordinary high water mark becomes indistinct at several locations between 
the project site and Magee Road where the desert wash follows or crosses paved sur- 
faces. These road crossings act as conduits of the water and maintain the tributary 
connection. There was no indication that the Gorps even attempted to find out the 
frequency and duration that the roads had to be closed to traffic because of flowing 
water? 

The Appeal was found to have no merit and the RO citing 33 GFR 328.4 (c)(1), 
concluded that: 

[t]he evidence in the administrative record as clarified by the site visit and appeal 
conference clearly support the District’s conclusion that there is a tributary con- 
nection between the desert wash on the Appellant’s project site and waters of the 
United States. 

In the Valley Vista AA (Table 1, AA5) in Arizona, the owner argued that a wash 
and man-made impoundment lack current jurisdiction because there was no OHWM 
downstream of impoundment. The Gorps claimed that prior to 1952 there was a 2- 
mile long wash with an OHWM that connected it. The RO found the appeal had 
merit and ruled that the impoundment could not be ruled jurisdictional based upon 
a connection that only existed prior to the GWA. The final action of the District is 
still pending. 
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Highly permeable soils and high evapotranspiration (ETo) in dryland environ- 
ments means that many channels which display a morphologically continuous 
OHWM, may not be connected except during very infrequent, high-flow events. 
Thus, “marks” are not necessarily “ordinary.” 

Constructed Drainage I Irrigation Ditches 
In the preamble to the 1986 Corps regulations, the Corps stated that: 

. . . we generally do not consider the following waters to be “Waters of the United 
States.” However, the Corps reserves the right on a case-by-case basis to deter- 
mine that a particular waterbody within these categories of waters is a water of 
the United States. EPA also has the right to determine on a case-by-case basis 
if any of these waters are “waters of the United States. ”(a) Non-tidal drainage and 
irrigation ditches excavated on dry land, (b) Artificially irrigated areas which 
would revert to upland if the irrigation ceased [51 FR 41217, November 13, 1986]. 
In the 2000 Notice on NWPs (FR) the Corps amended that policy (without benefit 
of the APA process) to indicate that “ditches cut entirely in upland. . . .” Further- 
more, the Corps stated that ditches that connect one water of the U.S. to another 
water of the U.S. may be jurisdictional. 

Ever since the SWANNC decision there has been an ever increasing reliance upon 
ditches excavated in upland conditions to be the tributary that results in a deter- 
mination of jurisdiction. In some cases, the districts have determined that the 
ditches themselves are not jurisdictional, but the wetlands that are either connected 
to them or only adjacent are. In the Krejci AA (Table 1, AA38), the Omaha district 
permitted the State highway department to divert a stream into a roadside ditch 
and then several years later, the district found that a nonconnected wetland on an- 
other property was adjacent to the roadside ditch which was now a “tributary” and 
therefore, jurisdictional. In this case the Corps approved one action that increased 
the jurisdictional limits on another property. 

The fact that the Corps regulates some ditches and not others, immediately forms 
a venue for arbitrary and capricious behavior from individual regulator to regulator 
and from district to district across the Nation. The arbitrary application of ill-de- 
fined policies and definitions feeds the “it’s jurisdictional because I say it’s jurisdic- 
tional" syndrome. The fact that the Corps does not regulate all ditches denigrates 
any argument that it must regulate some to prevent pollution of navigable waters. 

In the Leavell/Grey AA (Table 1, AA9), Sacramento District claimed historic con- 
nection by a natural tributary that was replaced by two ditches. In doing so, the 
District reversed its own jurisdictional determination that it had taken on one of 
the ditches on an adjoining piece of property. Because the ditch had been deter- 
mined nonjurisdictional for the earlier project on the adjoining property, it had been 
filled, removing all connectivity with any natural waterbody. The RO determined 
that the appeal had merit and directed the District to reconsider why regulation of 
these two ditches is an exception to the general rule that ditches aren’t regulated. 
The Corps decided one ditch and 1.196 acre wetland were not jurisdictional, but the 
other ditch, the one with severed connectivity, was jurisdictional and the 13.79 acre 
wetland near it was adjacent and jurisdictional. 

In the Kukal AA (Table 1, AAIO), the Sacramento District determined that an ir- 
rigation channel that also served as a drainage channel during storm events was 
a tributary. The District agreed that much of the runoff in the watershed above the 
ditch had been diverted but that it did not alter its jurisdictional status. The RO 
determined that the appeal did not have merit. 

Piped Flow 

Districts have taken the concept of piped flow of a natural stream to the extreme. 
In the Pal Group AA (Table 1, AA15), the Chicago District found that drain tiles 
under a farm field where sufficient connection to make an adjacent property juris- 
dictional because the Corps found a blueline channel indicated on a 1923 topo- 
graphic map in the vicinity of the project. Chicago District reasoned that the sub- 
surface drain tiles replaced the blueline stream. The AA Review Officer determined 
that the appeal had merit because the District’s administrative record was inad- 
equate. 

In the Lundstrom AA (Table 1, AA18), the Chicago District used 1925 and 1940 
USGS topographic maps to determine that a blueline channel was in the vicinity 
of the project and had been replaced by drain tiles. Since the appellant had not pro- 
vided evidence that the underground pipes did not replace the stream, the Review 
Officer determined that appeal did not have merit. Furthermore, because present 
day topography might be expected to differ from past, the Review Officer did not 
find merit with the argument that there is a two-ft topographic rise between the 
wetland and the tributary isolating it. 
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Use of Historic Maps and Photographs 

It is very evident from a review of cases, that districts are basing an ever increas- 
ing number of questionable decisions on what they perceive to be present after re- 
viewing very old topographic maps and in some cases old aerial photographs. This 
trend is subverting the concept of normal circumstances. In regulatory Guidance 
Letter 86-9, the Corps stated: 

... it is our intent under Section 404 to regulate discharges of dredged or fill 
material into the aquatic system as it exists and not as it may have existed over 
a record period of time. 

Districts, in their quest for maximum land use authority, assume that there is 
jurisdiction even if there is no factual basis to support it. In a case in Ohio that 
I worked on, the tributary status of a roadside ditch was called into question. The 
Corps regulator indicated that he would check early topographic maps and aerial 
photographs to determine if an historic channel existed in the vicinity of the ditch. 
When asked what his default position would be if he found no evidence of an his- 
toric channel, he indicated that he would assume that there was one. I told him not 
to bother looking at old documents? It was clear that he would conclude that the 
ditch was jurisdictional irrespective of what could be seen on the old aerial photo- 
graphs. 

Old topographic maps do not need to depict a channel or even contour lines to 
be sufficient “proof’ that an historic channel existed. In CS 6 (Table 2), the Sac- 
ramento District relied upon a 1909 USGS Quadrangle to decide that a natural 
ephemeral channel existed for an additional half mile up to the property under con- 
sideration prior to the excavation of an ephemeral irrigation/drainage ditch. The 
Quadrangle depicted neither contours nor a channel to support their contention. 
Even after the connection through the ditch had been severed on a downslope neigh- 
boring property, Sacramento District asserted that the animal waste holding ponds 
physically isolated but adjacent to this ditch were jurisdictional. To take jurisdiction 
over two constructed, animal waste treatment ponds even though they are 100-feet 
away from and not connected to an excavated ditch because the ditch might have 
replaced a hypothetical ephemeral channel that has not if ever existed for decades 
and which had since been partially filled, severing all connectivity, is an arbitrary 
and absurd abuse of Federal authority. 

Two fundamental flaws exist with the Corps’s propensity to justify all jurisdiction 
as a tributary. First, blue lines on USGS Quads are unreliable. Leopold (1994), 
Emeritus Professor of Geology at UC Berkley and former Chief Hydrologist for the 
USCIS writes: 

I tried to devise a way of defining hydrologic criteria for the channels shown on 
topographic maps and developed some promising procedures. None were accept- 
able to the topographers, however. I learned that the blue lines on a map are 
drawn by nonprofessional, low-salaried personnel. In actual fact, they are drawn 
to fit a rather personalized aesthetic. 

Thus, the Corps should not be giving great weight to old maps, which used far- 
less accurate mapping procedures than are currently available today and personal- 
ized aesthetics to depict stream courses, to assert Federal jurisdiction over private 
property. 

Second, even if an historic channel existed, the principle of “once navigable, al- 
ways navigable” does not apply to nonnavigable waters under Section 404 of the 
CWA. Corps regulations at 33 CFR 328.5 states: 

Permanent changes of the shoreline configuration result in similar alterations of 
the boundaries of waters of the United States. Gradual changes which are due 
to natural causes and are perceptible only over some period of time constitute 
changes in the bed of a waterway which also change the boundaries of the waters 
of the United States. For example, changing sea levels or subsidence of land may 
cause some areas to become waters of the United States while siltation or a 
change in drainage may remove an area from waters of the United States. Man- 
made changes may affect the limits of waters of the United States; however, per- 
manent changes should not be presumed until the particular circumstances have 
been examined and verified by the district engineer. Verification of changes to the 
lateral limits of jurisdiction may be obtained from the district engineer. 

In CS 5 (Table 2), Sacramento District decided that a permit was not needed to 
fill a ditch, presumedly because it had already been legally filled downslope and, 
thus, disconnected from any natural waterbody. Defying all logic, however, Sac- 
ramento District determined that a permit would be needed to fill the animal waste 
ponds that were 100 feet distant from a nonjurisdictional, isolated, excavated ditch. 
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Ephemeral Channels 

Ephemeral channels in all climes generally form under the same landscape condi- 
tions — sparse or no vegetative cover. The presence of a dense cover of vegetation on 
the land surface, softens the impact of raindrops (the initiator of erosion) and binds 
the soil in place through the network of roots and generally prevents the formation 
of channels. When the vegetative cover is sparse as naturally occurs in dryland con- 
ditions (e.g., the southwest) or onsites that have been filled with subsoils low in or- 
ganic matter and nutrients, or bare soils resulting from clear-cutting of mature for- 
ests or scraping or rutting of the land surface, erosion can occur at a rapid rate. 
The channels that form generally are deeply incised and carry runoff water only 
during and immediately after rain events or snowmelt. 

Under dryland climatic conditions, and absent any other perturbation, the vegeta- 
tion cover remains sparse and erosion continues at rates determined by such factors 
as intensity of storm event, soil characteristics and slope. Channels that form under 
dryland conditions may not be in response to surface erosion, but may actually re- 
sult from the collapse of subsurface tunnels and debris slides among other causes. 
Once formed, however, such ephemeral channels will continue to carry water (and 
high loads of eroded sediment) during and shortly after storm events until obliter- 
ated by some more catastrophic event. 

In the more humid climes, in most cases, a depauperate land cover is usually 
transient. Unless chemical contamination or very steep slopes are present, weed 
species rapidly colonize the bare soil and the landscape passes through a well-docu- 
mented progression of serial stages until a climax forest (100-years or more distant 
from the bare soil condition) results in a stable plant community. Generally, it is 
only during the very early stages of such succession, that ephemeral channels that 
formed during hare-soil conditions actually carry water except under the most se- 
vere events. 

CSl, CS6, CSS and CS13 (Table 2) and AA7 (Table 1), identify situations where 
barely definable flow-paths have been regulated by the Corps. In CS13, two chan- 
nels were regulated that exist only because channelized runoff from a road has been 
directed across private property. Natural drainage ways would not have existed ex- 
cept for the “artificial” source of water. 

Impoundments 

Impoundments usually are formed by constructing a dam across a channel, con- 
structing a berm across a swale or valley and/or excavating a depression. The Corps 
has long held that constructing a dam across a water of the U.S. expands jurisdic- 
tion to the entire impoundment [33 CFR 328.3 (a)(4)]. On the other hand, the Corps 
also holds that: 

. . . we generally do not consider the following waters to be “Waters of the United 
States.” However, the Corps reserves the right on a case-by-case basis to deter- 
mine that a particular waterbody within these categories of waters is a water of 
the United States. EPA also has the right to determine on a case-by-case basis 
if any of these waters are “waters of the United States.” 

(c) Artificial lakes or ponds created by excavating and/or diking dry land to collect 
and retain water and which are used exclusively for such purposes as stock water- 
ing, irrigation, settling basins, or rice growing. 

(d) Artificial reflecting or swimming pools or other small ornamental bodies of 
water created by excavating and/or diking dry land to retain water for primarily 
aesthetic reasons. 

(e) Water-filled depressions created in dry land incidental to construction activity 
and pits excavated in dry land for the purpose of obtaining fill, sand, or gravel 
unless and until the construction or excavation operation is abandoned and the 
resulting body of water meets the definition of waters of the United States (see 
33 CFR 328.3(a)) [51 FR 41217, November 13, 1986] 

With regards to (e) above, the Coprs, in it 2000 Notice (65 FR 12860) on NWPs, 
indicated that with regards to mining activities, a 10-year period was an appro- 
priate length of time until a wet, mined feature is considered abandoned and thus, 
jurisdictional. This raises the legal issue of whether the Corps has any authority 
to regulate any body of water or wetland that arises from intentional or incidental 
human activities that alter the landscape. 

The manner in which Corps districts treat impoundments varies through a wide 
spectrum of actions. In Valley Vista (Table 1, AA5), the AA RO found that a stock 
pond appeared to be constructed in the upland and was connected by a ditch cut 
in the upland and, therefore, lacking a special reason, the impoundment should not 
be regulated. Conversely, in CS 3 (Table 2), the Jacksonville district determined 
that a borrow pit dug in uplands that drains through an upland outfall ditch, to 
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roadside ditch, to second roadside ditch, to third roadside ditch and finally to San 
Carlos Bay (a distance of ? one mile) was jurisdictional, presumably because a drop 
of water entering the borrow pit could reach navigable waters. 

In Memphis Stone & Gravel (Table 1, AA36), the Review Officer concluded that 
the purpose of ponds (in this case erosion control and livestock watering) was imma- 
terial. The pond that had an OHWM was jurisdictional and the one that did not 
was not. Vicksburg District adjusted the JD to conform with the ruling. 

Similarly, in both Laycom, Inc. (Table 1, AA13) and Desert Moon Shadow Estates 
(Table 1, AA4), the AA RO upheld the (Chicago and Los Angeles Districts’ deter- 
minations, respectively, that the presence of an OHWM, whether the result of his- 
torical or current conditions, was adequate that both an intentionally constructed 
flood retention pond and a bermed impoundment were part of a tributary system 
and as such the appeal had no merit. 

In CS 5 (Table 2), the Sacramento District determined that two constructed, ani- 
mal-waste impoundments were jurisdictional because they were located within 100- 
ft of a ditch that may have been an ephemeral drain (based upon a 1909 topographic 
map that showed neither contours nor a blueline channel) that they concluded was 
tributary to a jurisdictional water. The ditch was determined to lack jurisdiction 
under current conditions because an legal fill severed connectivity slope from the 
ponds. Nevertheless, the waste ponds remained jurisdictional. 

In CS 6 (Table 2), the Los Angeles District, originally asserted jurisdiction over 
two completely isolated, constructed in upland stormwater ponds whose drainage 
basins consisted of 20 acres of abandoned airfield runways and whose inflow was 
regulated by a valved inlet structure. After considerable negotiation on the legality 
of the JD determination, the Corps decided to only regulate vegetated patches in 
one of the basins and authorized the discharge of fill into the vegetated patches 
under a NWP. 

In Jacksonville District, the Corps has found that stormwater ponds are jurisdic- 
tional, or in the case were the ponds were constructed in uplands, that jurisdiction 
can pass from the outfall ditch, through the ponds and through upslope ditches to 
wetlands. Thus, even if the pond itself is not regulated, the Corps will capture iso- 
lated wetland if a ditch is constructed from the wetland to the pond. 

New Theories and I or New Terminology 

A review of jurisdictional determination, indicates that since the U.S. v. Wilson 
decision and subsequent guidance (May 29, 1998) distributed by EPA and Corps 
headquarters, many Corps districts have become much more “creative” in the rea- 
sons that they use for asserting jurisdiction under Section 404. The trend is to find 
connection through any means possible. If connectivity is the key to Corps jurisdic- 
tion, then scientifically a reasonable argument can be made that 100 percent of the 
landscape is jurisdictional because all water is connected. For a program where the 
rules have not been overhauled in 17 years, it is amazing the number of new theo- 
ries or terms that continuously creep into Corps decisions. Here are a few new con- 
cepts that were prominent in my review. 

In Molycorp Inc. (Table 1, AA7), the Los Angeles District considered the OHWM 
in a “watershed context.” The RO directed the District to consider OHWM in terms 
of annual and seasonal flow, concentrated surface and subsurface flow (not ground- 
water) and biological responses of plants and animals to concentrated flow. 

In Baccarat Fremont Developers (Table 1, AA8), the San Francisco District based 
it jurisdictional call in part on the fact some wetlands were adjacent to other wet- 
lands not tributaries. The district argued that sheet flow ties the wetlands together. 
The Administrative Appeal RO determined that the appeal had merit since the Dis- 
trict decision was not supported hy substantial evidence and that only wetlands that 
form a “wetland continuum or complex” can be considered adjacent to the major 
waterbody. The RO cited the preamble discussion from the 1991 NWP publication 
(56 FR 59113, 1991). 

The insertion of the word “complex” into the consideration of adjacency is inappro- 
priate, NOT consistent with the 1991 NWP publication and contravenes the lan- 
guage of 33 CFR 328.3(a)(7). The context of the 1991 Federal Register discussion 
was related to whether a continuous wetland should be subdivided from the major 
waterbody to attempt to determine where the flow is less than 5 cfs and thus, head- 
waters. The pertinent passage is: 

In systems where there is a broad continuum of wetlands, all are considered adja- 
cent to the major waterbody to which it is contiguous. This type of broad system 
should not be dissected for purposes of determining where the 5 cfs point does 
or does not exist as it is hydrologically and ecologically part of the same system 
and should be treated as a whole [56 FR 59113, 1991]. 
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The use of the term “continuum” was simply an attempt to change the accusative 
form of the word “contiguous” to the nominative case. Perhaps the grammatically 
better choice of terms would have been “contiguity,” however, “continuum” is the 
more common expression of the concept. A “complex,” however, as commonly used 
ecologically and in the context of landscapes, means a grouping of different Wt re- 
lated features. An area that is a mix of intermingled wetlands and uplands could 
be referred to as a “complex” or more correctly a “wetland/upland complex.” Thus, 
the justification for regulating a wetland that is adjacent to another wetland that 
is separated by upland because it is a “complex” is totally inconsistent with the 
meaning and I believe the intent of the Federal Register statement. 

The “complex” theory also was the basis in part for the Buffalo District’s decision 
in NEC TransitAVilliams, LLC (Table 1, AA41) which was upheld by the Adminis- 
trative Appeal RO. The RO’s decision was based in part on: 

The District observed that Wetland F had no discernible outlet for water flow and 
no evidence that water ever flows from the wetland. However, Wetland F is in 
close proximity to Wetland A and the other wetlands, and contains similar vegeta- 
tion and soils. Wetland F is determined to be in the same ecosystem and adjacent 
to other wetland areas. 

The non-hydric soil area between Wetland A and B was disturbed before the July; 
5, 2001 site visit.The brush and trees had been cut and removed by large equip- 
ment The earth and soils were partiallydisturbed, tracked., and scuffed by the ac- 
tivity However, coupled with past site visit reports and maps there was enough 
of the area remaining undisturbed to determine the soils were not hydric. Wet- 
land A has a location where water flowed from the lowest point in its rim but 
had no discernable channel or wetland soils in the area where water overflows. 
Water overflows rarely or with such low velocities that it leaves no evidence of 
flow through erosive forces. The length of time the flow occurs is so short that 
no saturated soils are created. However, since the Corps representatives and oth- 
ers observed water flowing at that location, the district determined that wetland 
A is not isolated but a tributary to the wetland complex. Also Wetland A is a 
closely related part of the same ecosystem complex. The character and relation- 
ship of Wetlands A and F with the other wetland areas is strongly influenced by 
the geomorphology and climate of the area. The area is relatively flat with a land 
type that contains similar wetlands, some functioning continuously as feeder 
streams and some nearly isolated so that they flow only in heavy rainfall events 
where water accumulates and overflows to lower areas. From an ecological stand- 
point, there is no separation of any of the wetland areas on the project site. As 
noted above, the Corps’ ecological judgment about the relationship between waters 
and their adjacent wetlands is a sufficient basis for making a jurisdictional deter- 
mination regarding adjacency. 

Ecologically, ground and surface-water form a “continuum” throughout the land- 
scape. The “complex” theory taken to an ecological limit justifies regulating the en- 
tire watershed of each jurisdictional tributary. The regulatory program, however, is 
not an ecological study, but the implementation of policy based on law and sup- 
ported by science. Regulation of private property is not based upon ecology but upon 
the police powers of the State granted by the constitution and balanced by socio- 
economic considerations. The jurisdictional limit expressed at 33 CFR 328.3(a)(7) is 
based upon policy considerations and any alteration of it should be based upon APA 
rulemaking. 

In Hemet, California (Table 2, CS7), the Corps claimed jurisdiction over roadside 
ditches because they “intercept water that otherwise would be jurisdictional.” 

In Desert Moon Shadow Estates (Table 1, AA4), the Corps used the “vitality of 
plants in the vicinity” to assert jurisdiction over ephemeral desert washes. 

In Golden State Developers (Table 1, AA6) the Corps determined that a wetland, 
which was 3400 feet upstream on a nonjurisdictional drainage, was jurisdictional 
because flow could travel down this nonjurisdictional tributary to a jurisdictional 
tributary. 

Interstate, Intrastate and Commerce Clause Connections 
The nature of commerce is discussed at 33 CFR 329.6. What constitutes interstate 
commerce is a legal issue that is addressed by the Corps at 33 CFR 328.3(a)(3) and 
the preamble to this part at 51 FR 41217. It is in essence, the fundamental issue 
that has driven this Advanced Proposed Rulemaking. 'The Supreme Court in 
SWANCC has told us that at least the use by migratory birds is NOT interstate 
commerce. The issue of what constitutes interstate commerce was the subject of sev- 
eral administrative appeals. 

In the Potlach Corp. AA (Table 1, AAll), Walla Walla District ruled that a wet- 
land that had grown up in an abandoned, isolated, intrastate, nonnavigable pond 
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used in the past to hold logs at a mill was sufficient nexus to interstate commerce 
to he jurisdictional even though, the process currently used in the mill did not per- 
mit logs to he held in a pond. The RO ruled that the appeal had merit because the 
District provided no reasonable evidence that the wetland could be used in the fu- 
ture for holding logs related to interstate commerce. 

What constitutes interstate waters is the subject of several of the cases evaluated 
for this report. At 33 CFR 328.3(a)(2), the Corps simply states that “All interstate 
waters including interstate wetlands” are waters of the U.S. The Corps discusses 
the extent of its jurisdiction under Section 10 of the RHA relative to crossing State 
lines at 33 CFR 329.7: 

A waterbody may be entirely within a State, yet still be capable of carrying inter- 
state commerce. This is especially clear when it physically connects with a gen- 
erally acknowledged avenue of interstate commerce, such as the ocean or one of 
the Great Lakes, and is yet wholly within one State. Nor is it necessary that there 
be a physically navigable connection across a State boundary. Where a waterbody 
extends through one or more States, but substantial portions, which are capable 
of bearing interstate commerce, are located in only one of the States, the entirety 
of the waterway up to the head (upper limit) of navigation is subject to Federal 
jurisdiction. 

Three important facts arise from this statement: first there must be the capability 
of navigation in the waterbody, second there must be interstate commerce conducted 
and third, that Federal jurisdiction stops at the head of navigation. 

In Molycorps Inc. (Table 1, AA7), the Los Angeles District ruled that Ivanpah 
Lake, an ephemeral waterbody and all washes flowing into it was jurisdictional be- 
cause water from it extended 20-30 feet into Nevada from California at one point. 
The entire basis for jurisdiction of this physically isolated feature was that the land- 
scape features consistent with the current definition of OHWM extended across a 
State boundary. However, it is unknown what the recurrence frequency of inunda- 
tion is in this desert playa lake associated with the landscape features attributed 
to the OHWM. 

More fundamental, however, in Molycorp, Inc. is the lack of any actual commerce 
attributed to navigation on Ivanpah Lake in any portion, in either State. Interstate 
commerce was determined to exist solely on the basis of the OHWM crossing the 
State boundary. 

In CSl (Table 2) the Santa Cruz River in Arizona was determined to be an inter- 
state waterbody because it headwaters which originate in southeastern Arizona flow 
south into Mexico for a short distance and then turn back north and continue flow- 
ing only in Arizona. Topographically, the defined channel of the Santa Cruz River 
ends on the large alluvial plain known as the Santa Cruz Flats. The Corps main- 
tains that water can continue to flow from the Santa Cruz River, into the Gila River 
(an intrastate waterbody) and then to the Colorado which flows south through Mex- 
ico and discharges into the Gulf of California. 

The nature of the interstate connection on the Colorado River and the upper reach 
of the Santa Cruz River is very different from that on the lower reach of the Santa 
Cruz River. In the case of the Colorado River and the upper reach of the Santa Cruz 
River, a very reasonable case can be made that pollutants that are discharged in 
the United States could cross an international boundary and adversely effect the 
waters of another country. In the case of the lower Santa Cruz River, i.e., from the 
point at which the River reenters the United States, there can be no effect on an- 
other country of a pollutant discharged into it, since the flow remains entirely with- 
in Arizona. Absent any effect on interstate commerce, can the lower Santa Cruz 
River be legitimately defined as an interstate water or is their an upper limit to 
the commerce connection similar to the head of navigation under Section 10 of the 
RHA. 

Compounding the issues associated with the lower Santa Cruz River is the fact 
that after the River reenters the United States, it flows through the Tohono 
O’odham Indian Reservation prior to reaching the Tucson metropolitan area. This 
raises the issue of whether water that flows entirely within one State but through 
tribal lands can legally be deemed to be interstate waters with an effect on inter- 
state commerce. 

Conflicting Determinations 

As discussed above, in Molycorp Inc. (Table 1, AA7), the Los Angeles District 
maintained that washes which don’t have a continuous GHWM for the last 1000 — 
1500 feet before reaching the ephemeral Ivanpah Lake were jurisdictionally con- 
nected. However, in the same time period at Moorpark, California (Table 2, CSS), 
the same reviewer for the Corps found that “Nearly all of these ephemeral drainage 
courses exhibit an ordinary high water mark (OHWM) at higher elevations, but the 



166 


OHWM for each disappears at lower elevation, presumably because of insufficient 
hydrology in light of the porous substrate, onsite vegetation, and reduced slopes” 
and declined to take jurisdiction. In the Molycorp Inc. project, the Corps would have 
lost control over a large tract of land, whereas in the Moorpark project, where the 
owner wanted the Corps to assert jurisdiction, the District avoided having to deal 
with the Endangered Species Act (ESA) by declining jurisdiction and left the owner 
having to go through the more arduous ESA Section 10 permit process, than Section 
7 consultation. 

Wetlands 

The single-most debated issue throughout the long and often-volatile history of de- 
ciding what is a “wetland” for regulatory purposes, is the issue of the frequency, du- 
ration and proximity to the land surface of water. In 1991, when Congress prohib- 
ited expenditure of funds (through the Water Resources Appropriation Bill of 1992) 
in reliance upon the 1989 wetland delineation manual, the Corps reverted to its 
1987 delineation manual. Since only wetlands (not open water bodies) that are sim- 
ply neighboring (i.e., no surface connection through a wetland or a channel) can be 
regulated as “adjacent” (33 CFR 328.3), it is also crucial to a reasoned interpretation 
of SWANCC to specify the frequency, duration and proximity to the land surface 
of water necessary to constitute a jurisdictional wetland. 

The “official” requirement on paper that is in effect today is elucidated in the 1987 
manual and in the guidance questions and answers published by the Corps head- 
quarters in 1991 and 1992. In pertinent part they provide the following: 

For an area to accurately be characterized as having wetlands hydrology, it must 
be frequently inundated or saturated to the surface for long duration. The require- 
ment that a site be inundated or saturated to the surface either permanently or 
periodically is stated in Part I: Technical Guidelines of the 1987 Manual: 

The following definition, diagnostic environmental characteristics, and technical 
approach comprise a guideline for the identification and delineation of wetlands: 
Diagnostic environmental characteristics: 

Hydrology. The area is inundated or saturated either permanently or periodi- 
cally at mean water depths < 6.6 ft. or the soil is saturated to the surface at some 
time during the growing season of the prevalent vegetation [p.9]. 

The 1987 Manual defines the term “saturated soil conditions,” a term which is 
taken directly from the definition of wetland (33 CFR 328.3b), as: 

A condition in which all easily drained voids (pores) between soil particles in the 
root zone are temporarily or permanently filled with water to the soil surface at 
pressures greater than atmospheric [page All]. 

Thus, saturated soil conditions only exist from the water table down. The cap- 
illary fringe above the water table, being caused by surface tension, i.e., negative 
pressure, does not meet the definition. The water table is defined in the 1987 Man- 
ual as: 

The upper surface of groundwater or that level below which the soil is saturated 
with water. It is at least 6 in. thick and persists in the soil for more than a few 
weeks [p. A14, emphasis added]. 

The 1987 Manual contains numerous other statements clarifying what constitutes 
wetland hydrology including: 

The term “wetland hydrology” encompasses all hydrologic characteristics of areas 
that are periodically inundated or have soils saturated to the surface at some time 
during the growing season. . . . Such characteristics are usually present in areas 
that are inundated or have soils that are saturated to the surface for sufficient 
duration to develop hydric soils and support vegetation typically adapted for life 
in periodically anaerobic soil conditions” [p.34]. 

Although the length of time that an area must be inundated or saturated to the 
surface can vary according to the hydrological/soil moisture regime, the 1987 Man- 
ual provides guidance as to the duration of saturation required for a site to have 
wetlands hydrology at Table 5 [p. 30]. In summary. Table 5 indicates that areas 
that are saturated more than 12.5 percent of the growing season have wetland hy- 
drology while those that are saturated for less than 5 percent of the growing season 
do not. It further states that many areas that are saturated between 5 and 12.5 per- 
cent of the growing season are not wetlands [emphasis added]. 

The term ‘Duration (inundation/soil saturation)’ is defined as: 

The length of time during which water stands at or above the soil surface (inun- 
dation), or during which the soil is saturated. As used herein, duration refers to 
a period during the growing season [p. A4]. 
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On October 7, 1991, Corps headquarters issued Questions and Answers on 1987 
Corps of Engineers Manual (Studt 1991) to further clarify the concept. The answer 
to Question 8 in pertinent part states: 

Generally speaking, areas which are seasonally inundated and/or saturated to the 
surface for more than 12.5 percent of the growing season are wetlands. Areas satu- 
rated to the surface between 5 percent and 12.5 percent of the growing season are 
sometimes wetlands and sometimes uplands. Areas saturated to the surface for less 
than 5 percent of the growing season are nonwetlands. . . . If an area is only satu- 
rated to the surface for a period of between 5 percent and 12.5 percent of the grow- 
ing season and no clear indicators of wetland hydrology exist (i.e., recorded or field 
data; also see answer #7 above), then the vegetation test should be critically re- 
viewed. . . . The actual number of days an area is inundated and/or saturated to 
the surface for an area to be called a wetland varies [p. 4]. 

The presence of surface water or near-surface groundwater for short duration at 
frequent intervals or at infrequent intervals for long duration during the growing 
season, does not constitute wetland hydrology. In fact, the definition of nonwetlands 
in the 1987 Manual specifically addresses this point: 

Nonwetlands include uplands and lowland areas that are neither deepwater 
aquatic habitat, wetlands, nor other special aquatic sites. They are seldom or 
never inundated, or if frequently inundated, they have saturated soils for only 
brief periods during the growing season [p.l5]. 

The 1987 Manual defines “Frequency” (inundation or soil saturation) as: 

The periodicity of coverage of an area by surface water or soil saturation. It is 
usually expressed as the number of years (e.g., 50 years) the soil is inundated or 
saturated at least once each during part of the growing season per 100 years or 
as a 1-, 2-, 5-year, etc., inundation frequency [p. A5]. 

Thus, the three “official” documents that specify the hydrology requirements for 
a jurisdictional wetland can be stated as on average, an area must be inundated 
or the soils saturated to the surface in more than half the years (1 out of 2, 5 out 
of 10, or 50 out of 100) for more than 12.5 percent of the growing season to conclude 
with reasonable certainty that the area has wetland hydrology. 

Unfortunately, when the Waterways Experiment Station placed an electronic 
version of the 1987 manual on the World Wide Web in the late 1990’s which pur- 
portedly included the 1991 and 1992 question and answer guidance, it subverted the 
hydrology “criterion.” In an apparent effort to retain as much of the philosophy that 
engendered the 1989 Manual’s inclusiveness, the hydrology “criterion” was summa- 
rized as and government-sponsored training courses are based upon the following 
statement: 

... an area has wetland hydrology if it is inundated or saturated to the surface 
continuously for at least 5 percent of the growing season in most years (50 percent 
probability of recurrence). 

In practice today, many Corps regulators in routine matters and EPA and DOJ 
in enforcement matters maintain that all that is required for an area to be deemed 
to have wetland hydrology (and thus, almost invariably be called a wetland) is that 
saturation be present anywhere within the top 12 inches of the soil for 5 percent 
of the growing season every other year — concepts very similar to those set forth in 
the 1989 Manual. For example, Lichvar et al. (2002) incorrectly attributes a 1 — 2 
week duration (5 percent of the growing season) to Corps headquarter’s guidance 
from March 1992. (See also Administrative Appeal Decisions: Mr. Allen Gordon, 
Table 1, AA48; Tammany Holdings, Table 1, AA28.) 

It defies credulity to believe that an area that is saturated at say 11 inches below 
the surface for 7 days out of 730 days (every other year) will function in any manner 
different than the surrounding landscape that is nonwetland. Certainly no credible 
research has ever shown such to be the case. The practical application of these 
mythical “thresholds” subverts the provision of the 1992 Water Appropriations Act 
which prohibited the Corps from spending any of its regulatory budget in reliance 
upon the 1989 Manual until it had been subjected to the APA process — which has 
never occurred.. While it can be debated whether water present every other year 
is consistent with the judicial rulings in Pend Oreille and Howard v. Ingersoll, at 
least such a “criteria,” in theory, is quantifiable, although in practice, the vagaries 
of annual precipitation patterns often require a complicated analysis. 

DISINGENUOUS PROMISES AND LACK OF RESPONSIVENESS 

While the Corps and EPA are very quick to propose rulemaking that has an ex- 
pansive impact on Section 404 jurisdiction, they continuously make then disregard 
promises made to the public as well as actions mandated by the Congress that 
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would have a limiting effect on jurisdiction. On January 24, 1990, the Corps dis- 
seminated a joint EPA/Corps memorandum entitled Clean Water Act Section 404 
Jurisdiction over Isolated Waters in Light of Tabb Lakes v. United States. In it they 
stated: 

“Instead, the EPA and Corps intend to undertake as soon as possible an APA 
rulemaking process regarding jurisdiction over isolated waters.” 

They never did. 

On May 29, 1998, in a memorandum entitled Guidance for Corps and EPA Field 
Offices Regarding Clean Water Act Section 404 Jurisdiction Over Isolated Waters 
in Light of United States v. James J. Wilson they stated: 

In the near future, EPA and the Corps intend to promulgate a rule addressing 
the jurisdictional issues discussed in this guidance, with full opportunity for pub- 
lic review and comment. 

They never did. 

The Water Resources Appropriations Act of 2001 provided over $125 million dol- 
lars for the Corps Regulatory program. Expenditure of that money required eight 
specific tasks of the Corps: 

For expenses necessary for administration of laws pertaining to regulation of navi- 
gable waters and wetlands, $125,060,000, to remain available until expended: Pro- 
vided, That the Secretary of the Army, acting through the Chief of Engineers, is di- 
rected to use funds appropriated herein to: 

(1) by March 1, 2001, supplement the report. Cost Analysis For the 1999 Proposal 
to Issue and Modify nationwide Permits, to reflect the nationwide Permits actu- 
ally issued on March 9, 2000, including changes in the acreage limits, 
preconstruction notification requirements and general conditions between the rule 
proposed on July 21, 1999, and the rule promulgated and published in the Federal 
Register; 

(2) after consideration of the cost analysis for the 1999 proposal to issue and mod- 
ify nationwide permits and the supplement prepared pursuant to this Act and by 
September 30, 2001, prepare, submit to Congress and publish in the Federal Reg- 
ister a Permit Processing Management Plan by which the Corps of Engineers will 
handle the additional work associated with all projected increases in the number 
of individual permit applications and preconstruction notifications related to the 
new and replacement permits and general conditions. The Permit Processing 
Management Plan shall include specific objective goals and criteria by which the 
Corps of Engineers’ progress toward reducing any permit backlog can be meas- 
ured; 

(3) beginning on December 31, 2001, and on a biannual basis thereafter, report 
to Congress and publish in the Federal Register, an analysis of the performance 
of its program as measured against the criteria set out in the Permit Processing 
Management Plan; 

(4) implement a 1-year pilot program to publish quarterly on the U.S. Army Corps 
of Engineer’s Regulatory Program website all Regulatory Analysis and Manage- 
ment Systems (RAMS) data for the South Pacific Division and North Atlantic Di- 
vision beginning within 30 days of the enactment of this Act; and 

(5) publish in Division Office websites all findings, rulings, and decisions rendered 
under the administrative appeals process for the Corps of Engineers Regulatory 
Program as established in Public Law 106-60; 

(6) Provided further, That, through the period ending on September 30, 2003, the 
Corps of Engineers shall allow any appellant to keep a verbatim record of the pro- 
ceedings of the appeals conference under the aforementioned administrative ap- 
peals process; 

(7) Provided further. That within 30 days of the enactment of this Act, the Sec- 
retary of the Army, acting through the Chief of Engineers, shall require all U.S. 
Army Corps of Engineers Divisions and Districts to record the date on which a 
section 404 individual permit application or nationwide permit notification is filed 
with the Corps of Engineers; and 

(8) Provided further. That the Corps of Engineers, when reporting permit proc- 
essing times, shall track both the date a permit application is first received and 
the date the application is considered complete, as well as the reason that the ap- 
plication is not considered complete upon first submission. 

To the best of my knowledge the Corps has complied with only three of the eight 
requirements and has otherwise not complied with the deadlines established in the 
2001 Appropriations Act for Cost Analysis Supplement (1), Permit Processing Man- 
agement Plan (2), Report to Congress (3), Publish Data Pilot (4), and Complete Ap- 
plication Determination (8). Item 2, the Permit Processing Management Plan, would 
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contain guidance on interpretations that would bring some consistency to the Sec- 
tion 404 Program. 

As of this Hearing, we still do not have an APA rule that defines clear and concise 
policies with regard to isolated waterbodies or for that matter any of the other juris- 
dictional issues that I have raised above. The Corps and EPA simply make promises 
and then procrastinate with the hope that no one will ever call them to task. The 
best we have to date is an “Advanced Notice of Proposed Rulemaking” published in 
the Federal Register on January 15, 2003. We have already had at least two ad- 
vanced notices — one in 1990 and one in 1998. Now the agencies are hoping that they 
can again procrastinate and not actually go forward with rulemaking. 

In the May 29, 1998 joint memorandum, the Corps and EPA also wrote: 

Although Tabb Lakes, Ltd. v. United States, (715 F. Supp. 726, affd without opin- 
ion, 886 F.2d 866 (4th Cir., 1989)), concluded that EPA/Corps guidance could not 
be cited as the legal basis for interstate commerce nexus using migratory birds 
because that guidance had been issued without notice and comment, the decision 
did not prohibit the use of migratory birds to establish a connection to interstate 
commerce under the Clean Water Act. Consequently, notwithstanding the Fourth 
Circuit’s decision in Tabb Lakes, Corps and EPA field offices should continue to 
assert CWA jurisdiction over all isolated, intrastate water bodies that serve as 
habitat for migratory birds. 

The agencies were put on notice as early as in 1989 that the use of migratory 
birds as a test for interstate commerce was illegal. They chose to ignore it. While 
the SWANCC decision has eliminated the future use of the “migratory bird rule,” 
to my knowledge no one has addressed the millions of dollars that the public spent 
during the period from 1984 to 2001 when it was implemented, and the Corps ille- 
gally regulated isolated, intrastate, non navigable waterbodies. Moneys spent to 
work though the complex permit process. Moneys lost because of time delays in 
projects. Money spent to defend against alleged violations. Moneys spent for mitiga- 
tion, restoration and as penalties. How many people were incarcerated because of 
violation of the CWA jurisdiction based upon the “migratory bird rule?” All of which 
occurred as the result of an uncodified “rule” instituted by the EPA, ignoring the 
APA and with the power to compel the Corps to adopt it. The agencies have run 
rough-shod over the public with no real accountability. 

CONCLUSIONS 

The Corps and EPA, indeed the entire body of Federal water-resource agencies, 
for years has been telling the public what wetlands and waterways are, why they 
are important and why they must be regulated and protected by the Federal Gov- 
ernment. Yet there is a duplicity in what the public is being led to believe are the 
landscape features for which ever-increasing, millions of dollars in tax revenues and 
private funds are expended each year to regulate. 

Slides 1-5 and 9-10 in the attached presentation convey the images that the 
agencies portray to the public as regulated wetlands: lush and often exotic vegeta- 
tion, plenty of water and colorful waterfowl, wading birds and wildlife. How could 
anyone but the most callous despoiler of the environment not agree that protection 
and regulation is important. Yet, few of such landscape features, are impacted any- 
more. The regulated public has recognized their value and generally, except for occa- 
sional transportation crossings, avoids impacting them. 

The battles today between landowners and the Federal Government generally are 
waged over the type of landscape features depicted in slides 6-8, 11-17, 20 and 21. 
They are the roadside ditches, the stormwater ditches, the drainage ditches and irri- 
gation ditches excavated in dry land. They are the borrow pits, the stormwater man- 
agement ponds, the sewage treatment lagoons and animal feed lot waste holding 
ponds that are no longer actively used for the original purpose for which they were 
constructed. They are natural landscapes that may have near-surface groundwater 
during the winter until leaf-buds open and then the plants rapidly dewater the 
landscape early in the spring and for the rest of the year. They are the meadows 
and woods where the water table need only reach to within 12 inches of the surface 
for as little as 7 days every other year, i.e., 7 out of 730 days. 

Section 101(b) of the CWA states in pertinent part: 

It is the policy of the Congress to recognize, preserve, and protect the primary re- 
sponsibilities and rights of States to prevent, reduce and eliminate pollution, to 
plan the development and use (including restoration, preservation and enhance- 
ment) of land and water resources . . . 

It is my experience, that many individuals in EPA and the Corps, see Section 404 
as the best game in town when it comes to side-stepping the rights of the States 
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as specified in our Constitution and implementing land management decisions by 
the Federal Government. The 404 Program as currently implemented is in many 
cases abusive to the public and decisions rendered are often arbitrary and capri- 
cious. Because the jurisdictional limits of the 404 Program are so poorly defined, 
there are as many different concepts of what constitutes waters of the United States 
as there are regulators. 

Probably the single most important reason, that confusion and inconsistencies 
exist in the Section 404 Program is the fact, that there are two Executive agencies 
attempting to implement it. Each has its own views and perspectives. Each has a 
view of the correct role of the Federal Government in what. Constitutionally, should 
be the primary responsibility of the respective States. 

While the Corps is supposed to implement the permit program, since 1979, when 
Attorney General Civiletti determined that EPA has the ultimate authority to deter- 
mine what is jurisdictional under all Sections of the CWA including Section 404, 
there have been major disagreements, often very acrimonious, between the staff of 
the two agencies. It is quite possible that the full extent of the animosity that has 
existed is not even known to the representatives of the agencies that are testifying 
at this hearing. 

The public has suffered with inconsistent and often arbitrary and capricious deci- 
sions that have had dramatic effects on their lives and the use of their private prop- 
erty because the lead agencies, the Corps and EPA, have differing perspectives as 
do the review agencies, FWS and NMFS. To compound the inconsistencies, the 
Corps boasts that its decentralized management style is a benefit to the public. 
What it fails to recognize is that there is a vast difference between decentralized 
and inconsistent management. 

It is inconsistent management that pervades the 404 Program and plagues the 
Nation. A year ago, a colleague of mine and I decided that there was a need to pro- 
vide a training course on the limits of Corps jurisdiction. We saw that this was espe- 
cially needed in the dryland West. Despite the fact that we are both highly versed 
in Corps regulatory policy, we came to the conclusion that we could not offer such 
a course because there was no consistent policy being implemented. What the public 
is told by the Corps in one part of the Nation is not necessarily what can be found 
in its regulations or what it is likely to be told in another. 

It is crucial that all of the terms, which the Corps uses to specify the limits of 
its jurisdiction, be accurately and unambiguously defined. They must be promul- 
gated, to the extent that the limits specified are consistent with the CWA and the 
Constitution, through the formal procedures developed for implementation of the 
Administrative Procedures Act (APA). Many of the Corps definitions related to juris- 
diction have not been promulgated through the APA process. 

The most fundamental technical issue that must be addressed through rule- 
making in light of SWANCC is what is the necessary frequency, duration and rela- 
tion to the land surface of water to constitute a “navigable water” consistent with 
the language of Section 404 of the CWA. It is the same issue that has needed to 
be addressed for decades. This issue applies to how far from traditionally navigable 
waters, natural streams should be regulate, which and how far distant drainage and 
irrigation ditches should be regulated and what areas should be called wetland navi- 
gable waters. 

The longitudinal limit of Corps jurisdiction under Section 404 must be defined in 
relation to the effect that the discharge of dredged or fill material may have on 
interstate and/or foreign, commercial navigation in traditionally navigable waters. 

Other definitions need to be addressed as well. The “neighboring” part of the defi- 
nition of the term “adjacent” must be redefined to specify that it includes those 
morphologically disconnected wetlands that receive surface flow from a jurisdic- 
tional tributary (what ever that is) on a predictably, frequent basis. Today, districts 
of the Corps, might determine that wetlands miles from a stream in the 100-year 
floodplain are adjacent. Others have found that 200 — 3500 feet defines the limit. 
Each regulator seems to make it up on the fly. 

For a wetland to be deemed “adjacent” and, thus, jurisdictional under Section 404, 
the wetland should be dependent for its existence, at least in part, upon water re- 
ceived from the tributary. Thus, the predictably regular inundation from the tribu- 
tary should have a recurrence frequency of no less than every 2 years, and perhaps 
more in keeping with court rulings on OHWM, it should be at less than a 1-year 
recurrence frequency, i.e., ordinarily occur. 

Water movement by sheet flow or as groundwater TO a jurisdictional tributary 
should NOT be determinant. Water on virtually all landscapes moves toward stream 
channels either as overland flow or as ground-water discharge. There is no scientific 
or legal basis to separate-out morphologically disconnected wetlands from the rest 
of the nonwetland landscape and regulate them. It has been a long-standing failing 
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of the 404 Program by its fixated emphasis on wetlands, to suggest that they are 
inherently more valuable or have greater function than the nonwetland landscape. 
By so doing, many acres of nonwetlands have been destroyed that have had higher 
overall ecological function and more value to society than the wetlands that were 
avoided. 

There is no definition of the term “tributary” within the context of Section 404, 
this despite its central role in the definition of “waters of the United States.” It 
must be defined and its upper limits determined by factoring frequency and dura- 
tion of flow and distance to a traditionally navigable water, such that there can be 
a demonstrated effect on navigation from a discharge of dredged or fill material. Not 
by the mere presence of an OHWM. The public should not have to rely upon discus- 
sions of the limits of jurisdiction found only in uncodified preambles to Corps regula- 
tions to determine what is and is not a water of the U.S. For almost two decades 
the public was subjected to the uncodified agency whim concerning migratory birds 
until the Supreme Court struck it down. The Corps and EPA Memorandum of 
Agreement on mitigation, contains similarly illegal concepts that have not been pro- 
mulgated in accordance with the Administrative Procedures Act (APA). Mandatory 
compensatory mitigation is now spoken of as a codified rule (much as the migratory 
bird rule was) as opposed to a concept without basis in the CFR. 

The terms “perennial”, “intermittent” and “ephemeral” are defined in the Corps 
nationwide Permit Notice from 2000, but are not codified. All definitions related to 
jurisdiction must be defined and/or redefined through application of the Administra- 
tive Procedures Act and codified, not simply instated through a permit notice. The 
Corps should redefine these terms so that they can be determined using flow data. 
The uses has standard definitions of each that have been in place since 1923 
(Meizner, O.E. 1923). These should be adopted. 

The term “isolated” is defined in the Corps nationwide Permit Notice from 2000 
but not codified. All definitions related to jurisdiction must be defined and/or rede- 
fined through application of the APA and codified, not simply instated through a 
permit notice. As currently defined, isolated is simply the absence of direct connec- 
tion or the absence of adjacency. If the Corps would produce an adequate definition 
of the limits of its jurisdiction under Section 404, then there would be no need for 
any definition of the term isolated. 

Many of the landscape features that the Federal Government regulates today do 
not meet the definition of wetlands promoted by the National Research Council 
(1995) in Wetlands: Characteristics and Boundaries, and in fact, do not meet an 
honest reading of the 1987 Wetland Delineation Manual (Environmental Laboratory 
1987). My reading of the NRC report is that it would not classify as wetlands most 
areas where the water table infrequently or never reaches closer to the surface than 
12 inches for 7 days during the spring. 

As for “tributaries,” cases across the country reveal that every roadside ditch, cul- 
vert and storm sewer is likely as not to be called tributary. The Corps should not 
regulate any constructed ditches that are excavated in upland landscapes, nor 
should it regulate storm drains, sewers, pipes, agricultural drain tiles, gutters and 
other artificial conveyances, whether they potentially carry water to a traditionally 
navigable water or not. Ditches and other such conveyances are point sources and 
any pollutant arising from them that reaches a traditionally navigable waterbody 
should be regulated under the NPDES program. The Corps jurisdiction under Sec- 
tion 404 is limited. The Corps recognized this in 1974 and Chief Justice reaffirmed 
it in the SWANCC decision. 

In a recent addition to the Corps Headquarters’ Regulatory Branch Web site enti- 
tled Information on West Nile Virus, the discusses the question Should wetlands be 
drained to control mosquitoes? The Corps answer was: 

Because the Culex mosquito can breed in very small amounts of water, elimi- 
nating temporary standing water in plastic containers, discarded tires, or other 
water-holding containers around one’s property can greatly reduce breeding areas. 
Any stagnant water in rain barrels, irrigation ditches, clogged gutters, backyard 
home septic systems, and road-side ditches can serve as breeding sites. The dif- 
ference between these water-holding places and wetlands is the presence of mos- 
quito-eating predators. Wetlands are home to a host of mosquito-eating beetles, 
backswimmers, water striders, dragonfly larvae, etc. making them significantly 
less ideal breeding sites for Culex mosquitoes. 

Thus, on the one hand the Corps defends natural wetlands by condemning 
ditches, etc., while across the Nation, ditch after roadside ditch is being identified 
as wetlands and other navigable waters under Section 404 and gives the regulatory 
protection afforded natural waterbodies through the requirements to obtain permits 
to fill them and to compensate for their loss. 
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There are many thousands of miles of conveyance that transport sediments into 
natural waters including traditionally navigable waters, that the Corps chooses not 
to regulate. They do not regulate all roadside ditches — only selective ones. The do 
not regulate all culverts and piped conveyances — only selective ones. This empha- 
sizes the point that water pollution cannot be prevented by simply calling some 
channeled conveyances “waters of the U.S.” as has been the trend in the last several 
years. Which channels are regulated and which are not, generally are not based 
upon technically defensible criteria, but more often upon the personal aesthetic of 
the individual regulator. 

The fact that so many administrative appeals result in a decision that districts 
did not adequately document their position supports our contention that “it’s juris- 
dictional because I say it’s jurisdictional” is frequently used by Corps regulators. 
The fact that in many cases, after an appeal is found to have merit, districts simply 
bolster their records and make the same decision again points to the ineffectiveness 
of the appeal process itself The rules governing appeals eviscerate the role of Re- 
view Officer (RO). In many of the Administrative Appeal (AA) decisions, the RO ap- 
peared to make reasonable and fair decisions. However, as written, the rules allow 
the districts to amend case files and in many instances retain the same dubious ju- 
risdictional determinations. 

With regards to technical points of jurisdiction, too often the RO indicates that 
the rules do not allow for the RO to independently make judgment decisions. In 
such cases, it would be more appropriate for the RO to seek technical advice from 
an “independent” third party [the logical choice is the Environmental Laboratory 
staff in Vicksburg, Mississippi through the Wetland Research Assistance Program 
(WRAP) [although the independence might be questioned] rather than simply giving 
deference to the districts opinion. 

In the final analysis. Congress must dictate that an APA rulemaking proceed 
promtly and encompass the full breadth of jurisdictional issues that exist. Congress 
must follow-up on the agencies’ performances. The Corps and EPA must not be al- 
lowed to slide for another decade without clarifying the limits of Federal jurisdic- 
tion. Furthermore, Congress would serve the needs of the public if it would state 
clearly and concisely in the law, the maximum extent of jurisdiction through amend- 
ment of the Clean Water Act. 
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Responses of Robert J. Pierce to Additional Questions from Senator 

Jeffords 

Question 1. In Your testimony, you state, “Congress would serve the needs of the 
public if it would state clearly and concisely in the law, the maximum extent of ju- 
risdiction through amendment of the Clean Water Act.” In your oral testimony, you 
state,“. . . rulemaking is essential to clarify this [whether ditches, ephemeral 
drains, waste ponds, ephemeral wet spots are navigable waters.]” Can you describe 
this apparent contradiction? 

Response. I see no contradiction in the two statements. First, and in general 
terms, the executive branch must always comply with the Administrative Proce- 
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dures Act (APA) and conduct rulemaking to implement any new or changed legisla- 
tion. 

At a more practical level, however, the history of Section 404 of the CWA makes 
it clear that the public cannot count on any, one branch of the Federal Government 
to make reasoned reforms. In fact, without any change in legislation since 1977, and 
with only minor APA changes in the Code of Federal Regulations (CFR) since 1986, 
the Environmental Protection Agency (EPA) and the Corps of Engineers (COE) have 
continuously increased the geographic extent of Section 404 navigable waters juris- 
diction while at the same time reducing the utility of nationwide Permits (NWPs) 
which are the only mechanisms that provide the public with a rapid permit re- 
sponse. The result is that the public spends ever-increasing time and money to 
crawl through a permit process that is protecting roadside ditches, animal waste 
ponds and so-called “wetlands” that need only have water within 12 inches of the 
surface for as little as 7 days (five percent of the growing season) out of 730 days 
(frequency of one out of 2 years). 

Indeed, the EPA and COE response to Solid Waste Agency of Northern Cook 
County, v. Army Corps of Engineers (SWANCC) has not been to retract jurisdiction 
as would be expected by the plain reading of the decision, but to ignore their own 
written policies and to construct any and all “connections” to navigable waters to 
retain jurisdiction over isolated waterbodies and to further extend Federal jurisdic- 
tion. Thus, today we see “tributary” status assigned to roadside ditches excavated 
in uplands, “underground ditches” or storm sewers, irrigation ditches, and agricul- 
tural drain tiles and connectivity established by sheet flow over nonjurisdictional 
lands and water flowing below ground and through nonjurisdictional, stormwater 
ponds. Some district and circuit courts have upheld these jurisdictional extensions 
while others have not. Judicial resolution of the issues apparently must await Su- 
preme Court rulings. 

While I believe that Congress is ultimately responsible for the ambiguous nature 
of the 404 Program and should take the initiative to correct inconsistencies. Con- 
gress apparently lacks the will to do this as witnessed by its failure to act on nu- 
merous efforts since 1977 to reform Section 404 of the CWA. Indeed, it is my opinion 
that for Congress to redraft Section 404 consistent with the Constitution, it would 
have to limit jurisdiction to the “navigable waters” defined under the Rivers and 
Harbors Act (RHA) of 1899. Section 9 of the RHA of 1899 establishes the full scope 
of Federal jurisdiction under the Commerce Clause of the Constitution by prohib- 
iting certain activities in the first sentence of the Section and then limiting that pro- 
hibition in the last sentence: 

That it shall not be lawful to construct or commence the construction of any bridge, 
dam, dike, or causeway over or in any port, roadstead, haven, harbor, canal, navi- 
gable river, or other navigable water of the United States until the consent of Con- 
gress to the building of sueh structures shall have been obtained and until the 
plans for the same shall have been submitted to and approved by the Chief of En- 
gineers and by the Seeretary of Army: Provided, That such structures may be built 
under authority of the legislature of a State across rivers and other waterways 
the navigable portions of which lie wholly within the limits of a single State, pro- 
vided the location and plans thereof are submitted to and approved by the Chief 
of Engineers and by the Secretary of Army before construction is commenced: And 
provided further. That when plans for any bridge or other structure have been 
approved by the Chief of Engineers and by the Secretary of Army; it shall not be 
lawful to deviate from such plans either before or after completion of the structure 
unless the modification of said plans has previously been submitted to and re- 
ceived the approval of the Chief of Engineers and of the Secretary of Army. The 
approval required by this section of the location and plans or any modification of 
plans of any bridge or causeway does not apply to any bridge or causeway over 
waters that are not subject to the ebb and flow of the tide and that are not used 
and are not susceptible to use in their natural condition or by reasonable improve- 
ments as a means to transport interstate or foreign commerce. [Emphasis added]. 
By extension, such Constitutional limitation on jurisdiction applies to all subse- 
quent sections of the RHA including Section 10. Apparently, the 56th Congress was 
more concerned about usurping State’s rights under the Constitution than have 
been those since the 96th Congress last amended the CWA and stated: 

It is the policy of the Congress to recognize, preserve, and protect the primary re- 
sponsibilities and rights of States to prevent, reduce, and eliminate pollution, to 
plan the development and use (including restoration, preservation, and enhance- 
ment) of land and water resources . . . [Section 101(b), CWA] 

The COE reached the conclusion that Section 404 “navigable waters” coincided 
with RHA “navigable waters” in 1974. On April 3, 1974, the COE published final 
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regulations after review of comments received on the May 10, 1973 proposal. In the 
Preamble to the final regulation, the following statements were made: 

Section 209.120(d)(1). Several comments and questions were received concerning 
the different definitions which were assigned to the terms “navigable waters of 
the United States” and “navigable waters”. In this regard, it is noted that the 
Corps regulatory authority under the River and Harbors Act of 1899 (33 U.S.C. 
401 et seq.) speaks in terms of “navigable waters of the United States”. This term 
has received the benefit of over 100 years of judicial definition and interpretation 
which has largely been based on the constitutional extent to which the authority 
of the United States can extend over the nation’s waterways. Recognizing that the 
extent of Federal authority over the nation’s waterways has been an evolutionary 
one and that recent judicial decisions have provided additional guidance and di- 
rection as to the scope and extent of this jurisdiction, the Corps recently under- 
took an extensive review of all of the judicial decisions in this area, and substan- 
tially revised and refined its administrative definition of this term to more accu- 
rately reflect and incorporate this judicial guidance. This revised definition, which 
was published in the Federal Register on September 9, 1972 (37 FR 18289) and 
has been subsequently included in the Code of Federal Regulations (33 CFR 
209.260) asserts regulatory authority over many heretofore unregulated water- 
ways, as well as establishing the geographical limits of this jurisdiction. 

Section 404 of the FWPCA uses the term “navigable waters” which is later de- 
fined in the Act as “the waters of the United States.” The Conference Report, in 
discussing this term, advises that this term is to be given the “broadest possible 
Constitutional interpretation unencumbered by agency determinations which have 
been made or may be made for administrative purposes.” We feel that the guid- 
ance in interpreting the meaning of this term which has been offered by this Con- 
ference Report — to give it the broadest possible Constitutional interpretation — is 
the same as the basic premise from which the aforementioned judicial precedents 
have evolved. The extent of Federal regulatory jurisdiction must be limited to that 
which is Constitutionally permissible, and in this regard, we feel that we must 
adopt an administrative definition of this term which is soundly based on this 
premise and the judicial precedents which have reinforced it. Accordingly, we feel 
that in the administration of this regulatory program both terms should be treat- 
ed synonymously. 

In the final regulation (April 3, 1974), one definition of Navigable waters appears 
and reads: 

(1) The term “navigable waters of the United States” and “navigable waters” as 
used herein mean those waters of the United States which are subject to the ebb 
and flow of the tide, and/or are presently, or have been in the past, or may be 
in the future susceptible for use for purposes of interstate or foreign commerce 
[See 33 CFR 209.260 for a more complete definition of these terms]. 

In support of and as a means of further clarification, the COE simultaneously 
(April 3, 1974) released a Legal Review of Corps Regulatory Permit Laws which 
originated in the Office of Counsel at COE Headquarters. 

In the majority opinion for the Supreme Court ruling in SWANCC, Chief Justice 
Rehnquist wrote: 

(a) In United States v. Riverside Bayview Homes, Inc., 474 U. S. 121, this Court 
held that the Corps had §404(a) jurisdiction over wetlands adjacent to a navigable 
waterway, noting that the term “navigable” is of “limited import” and that Con- 
gress evidenced its intent to “regulate at least some waters that would not be 
deemed ’ navigable’ under [that term’s] classical understanding,” [Id., at 133]. But 
that holding was based in large measure upon Confess’ unequivocal acquiescence 
to, and approval of, the Corps’ regulations interpreting the CWA to cover wetlands 
adjacent to navigable waters. [See Id., at 135 139]. The Court expressed no opin- 
ion on the question of the Corps’ authority to regulate wetlands not adjacent to 
open water, and the statute’s text will not allow extension of the Corps’ jurisdic- 
tion to such wetlands here. 

(b) The Corps’ original interpretation of the CWA in its 1974 regulations — which 
emphasized that a water body’s capability of use by the public for transportation 
or commerce determines whether it is navigable — is inconsistent with that which 
it espouses here, yet respondents present no persuasive evidence that the Corps 
mistook Congress’ intent in 1974. 

Chief Justice Rehnquist makes two important points. First, the COE conclusion 
(which was based at least in part on interpretations of the Commerce Clause) that 
Section 404 of the CWA and Section 10 of the RHA have identical limits of jurisdic- 
tion (with the exception that 404 extends to adjacent wetlands), was and is the cor- 
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rect interpretation. Second, that the language of the CWA will not allow the COE 
to assert jurisdiction over wetlands that are not adjacent to open water. In using 
the term “open water”, I assume that the Chief Justice was referring to “open navi- 
gable water” as is used in the previous sentence of the opinion and in other Su- 
preme Court rulings. 

In conclusion, it is my view that the public cannot rely upon any one branch of 
government to rectify the inconsistencies and erroneous interpretations of law and 
regulation that currently plague the Section 404 Program. It must seek remedies 
from all three branches. Thus, Congress should state clearly and concisely in the 
law, the maximum extent of jurisdiction through amendment of the CWA and rule- 
making is essential to clarify whether ditches, ephemeral drains, waste ponds, 
ephemeral wet spots are navigable waters. 
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Technical Principles Related To Establishing the 
Limits of Jurisdiction for 
Section 404 of the Clean Water Act 

1 Introduction 

The Corps of Engineers (COE) uses a number of definitions and policies to define its jurisdictional 
limits under Section 404 of the Clean Water Act (CWA). Key to all inland determinations is the 
term "ordinary high water mark" (OHWM), which is used to define the "limit of jurisdiction," sug- 
gesting that if a waterbody has an OHWM it is a "tributary" to navigable waters, and therefore, sub- 
ject to CWA jurisdiction. The COE defines the term as: 

...that line on the shore established by the fluctuations of water and indicated by physical 
characteristics such as clear, natural line impressed on the bank, shelving, changes in the 
character of soil, destruction of terrestrial vegetation, the presence of litter and debris, or 
other appropriate means that consider the characteristics of the surrounding areas [33 CFR 
328.3(e)J. 

The purposes of this study are to: a) identify and evaluate the reliability of the use of the term 
“OHWM" and other terms that the COE uses to determine the limits of its jurisdiction in inland 
landscapes: and b) identify any possible technically-based alternative concepts that would be more 
appropriate and defensible. 

The Corps of Engineers (COE) lias been regulating activities in the Nation's waterways for more 
than a century. Initially, its authorized oversight was confined to navigable waters pursuant to Sec- 
tions 9 and 1 0 of the Rivers and Harbors Act (RHA) of 1 899. The COE has had many decades to re- 
fine its jurisdictional limits through thoughtful process and periodic intervention by the courts. 
Thus, the jurisdictional limits under the RHA ate seldom challenged - they arc clearly defined and 
readily identified by logical means. 

In 1 972, Congress passed the Federal Water Pollution Control Act Amendments which in 1977 be- 
came known as the Clean Water Act (CWA). In 1 974, the COE adopted regulations to define its ju- 
risdiction under the CWA. Those regulations were challenged by environmental groups {NRDC v. 
Callmitiy) and in I97S the district court for the District of Columbia held that the regulations de- 
fined Section 404 of the CWA too narrowly and ordered tlie COE to adopt new regulations. The 
Callaway decision was rejected by the Supreme Court in 200 1 in SWANCC, but in the intervening 
26-year period, the COE followed Callaway and other court decisions that adopted the same expan- 
sive deflnhion of CWA jurisdiction. 

Being forced to expand, the COE simply utilized existing definitions, without careful consideration 
of the consequences. In particular, the term ordinary high water mark (OHWM), which previously 
had been used simply to identify the lateral extent of jurisdiction in nontidal, navigable waters, was 
employed to determine, in the absence of wetlands, both the lateral and longitudinal reach of tribu- 
taries under section 404. The COE itself in various situations has acknowledged the inadequacies of 
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the definiiion. For example in 1 975, the COE, apparently in an attempt to be more quantitative, de* 
fined OHWM in its interim final regulations as: the point on the shore that is inundated 25% of 
the time and is derived by a flownturation curve for the particular water body that is based on avail* 
able water stage data. FR 31325, July 25, 1975). Unfortunately, that attempt at a quantifiable 
definition was short*lived, and to date, never repeated. 

The COE did set a quantitative hydrology threshold which it applies both in tidal and nontidal 
wetlands. Specifically, the documents that specify the hydrology requirements for a wetland can be 
stated as on average, an area must be inundated or the soils saturated to the surface in more than half 
the years ( 1 out of 2, 5 out of 10, or 50 out of 100) for more than 12.5 percent of the growing season 
to conclude with reasonable certainty that the area has wetland hydrology (Environmental Labora- 
tory 1987, Sludt 1991, Williams 1992). While often difficult to determine in practice, the limit of 
jurisdiction can be empirically identified. Unfortunately, the COE has not applied scientific process 
to define either the lateral or longitudinal limits to inland channel networks. The further from tradi- 
tionally navigable waters that the term OHWM is applied to identifying the jurisdictional limits of 
the COE, the less technically valid, the more open to inept and capricious interpretaticm and the 
more subject to rancorous dispute with landowners those limits have become. 

2 Background 
2.1 Hydrologic Cycle 


Technically, it is well-established that all water is interconnected on the earth. The “hydrologic cy- 
cle” has been recognized by hydrologists for decades and constitutes the starting point fm* every 
published general discussion of hydrology 
(e.g., Dunn and Leopold 1978, Heath 1982, 
and Leopold 1 994). Winter et al. ( 1 999) pro- 
videsasimplifieddiagram(Figure l)and dis- 
cussion of the interactions of the various 
“pools” of water that comprise the cycle, 
liiey state: 


The hydrologic cycle describes the 
continuous movement of water above, 
on, and below the surface of the Earth. 
The water on the Earth's surface-surface 
water-occurs as streams, lakes, and 
wetlands, as well as bays and oceans. 
Surface water also includes the solid 
forms of water • snow and ice. The water 
below the surface of the Earth primarily 
is ground water, but it also includes soil 
water. 



The hydrologic cycle commonly is 
portrayed by a very simplified diagram 


Figure I . Ground water is the second smallest of the four, 
main pools of water on Earth, and river How to the oceans 
is one of the smallest fluxes, yet ground water and surface 
water are the components of the hydrologic system that hu- 
mans use most (From Winter et al. 1999, modified from 
Schelesinger, W.H., Biogeochemistry - An analysis of 
global change: Academic Press, San Diego, California.) 
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that shows only major transfers of water between continents and oceans, as in Figure I . 
However, for understanding hydrologic processes and managing water resources, the 
hydrologic cycle needs to be viewed at a wide range of scales and as having a great deal of 
variability in time and space. Precipitation, which is the source of virtually all freshwater 
in the hydrologic cycle, falls nearly everywhere, but its distribution is highly variable. 
Similarly, evaporation and transpiration return water to the atmosphere nearly 
everywhere, but evaporation and transpiration rates vary considerably according to 
climatic conditions. As a result, much of the precipitation never reaches the oceans as 
surface and .subsurface runoffbefore the water is returned to the atmosphere. The relative 
magnitudes of the individual components of the hydrologic cycle, such as 
evapotranspiration, may differ signiflcantly even at small scales, as between an 
agricultural field and a nearby woodland. 

According to Leopold ( 1 994) when precipitation falls on land, it separates into that which infiltrates 
the ground, that which immediately evaporates, and that which runs off the ground surface. The av- 
erage amount of water that falls as precipitation over the United States annually is 30 inches. Of this 
total, 2 1 inches are returned to the atmosphere in the form of water vapor through the processes of 
evaporation and transpiration from plants. The excess of precipitation over evapotranspiration 
(ETo) loss to the atmosphere is a small percentage of the average precipitation. The balance of 9 
inches contributes to the maintenance of groundwater and the flow of rivers. The terms “groundwa- 
ter” and “surface water" refer merely to the location of water at a given moment 

Water on the land surface will either infiltrate at a rate determined by physical features of the soil 
and water or run off Runoff has been described as three forms; Horton overland flow, subsurface 
stormflow and saturation overland flow (Dunne and Leopold 1978). When the rate of precipitation 
exceeds the rate of infiltration. ninolT occurs as Horton overland flow. Infiltrated water during a 
storm can raise the level of the water table near streams and, thus, increase subsurface stormflow. If 
this subsurface stormflow interdicts the land surface, then, return flow results. Finally, direct pre- 
cipitation onto saturated surface results in saturation overland flow. Surface runoff will continue 
down slope until it encounters the first defined rill (Dutme and Leopold 1 978). Carter (19%) recog- 
nizes such flows from headwater wetlands as a contributing factor to downstream flood flows. 

The rate of transmission of the fraction of the precipitation that infiltrates the soil surface through 
the soil is called hydraulic conductivity. Hydraulic conductivity is determined by the physical prop- 
erties of both the soil or materials below the soil and the water that is moving through the soil. Thus, 
in the same soil, the hydraulic conductivity of water is much slower when the water is cold than 
when it is warm. The rate of movement of water through the soil is determined by Darcy’s Law. 

The average precipitation amount is simply an arithmetic mean of the extremes that often differen- 
tiate the various climatic regions that can be found within the United States. The National Oceanic 
and Aunospheric Administration (NOAA), through its National Climatic Data Center (NCDC), has 
established nine broad climatic regions based upon the scheme used hy the Bureau of Census. The 
states included in each of the nine regions are specified in Table 1. Graphic depictions of the annual 
precipitation fluctuations by region are provided in Exhibit I for data collected between January 
1931 and December 1987. 
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At a more reHned level, NOAA has divided each state into regions that ate considered to be climati- 
cally homogeneous (NCDC 1 988). Figure 2 depicts the climatic divisions that exists just within the 
contiguous United States. The numbered polygons in each state identify recognised regions (Ex- 
hibit I ) that are considered to be climatically homogeneous. 

Region 6 has the highest mean annual precipitation at ~S3 inches per year as well as the greatest 
intra regional Huctuation in annual precipitation from year to year (Exhibit I , NCDC 1 988). Region 
8, on the other hand, has the lowest mean annual precipitation at ~ 1 2.S inches per year as well as the 
lowest intra regional fluctuations in annual precipitation from year to year (Exhibit l.NCDC 1988). 
In other words, Alabama, Kentucky, Mississippi and Tennessee all have predictably high levels of 



Figure 2. Slate-by-slate climatic divisions as defined by NCDC (1988) 
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Figure 3. Lake evaporation Tor the period I94(i-I955. Numbered isoplelha indicate 
the mean annual evaporation in inches of water. (From Kohler el al. 1 9S9) 

precipitation with some years being much welter than others, while Arizona, Colorado, Idaho, 
Montana, Nevada, New Mexico, Utah and Wyoming have consistently low levels of precipitation 
every year. 

The large regional dilTerences in the input (precipitation) side of a water balance equation is further 
exacerbated by the single largest output factor - evapotranspiration (ETo). While ETo values in 
practice can be difficult to measure, the national trend in values is similar to the evaporation from 
lake surfaces that has been measured across the contiguous United Stales. Dunne and Leopold 
(1978) present a graphic representation of lake evaporation taken from Kohler, et al. ( I9S9) which 
is pre.sented as Figure 3. 

Not only does Region 8 consistently have low levels of precipitation, but it generally has the highest 
levels of evaporation and ETo. In fact, the distinguishing lactor that identifies arid, semiarid and 
subhumid drylands, is the fact that ETo exceeds precipitation (Bull and Kirkby 2002). 

Bull and Kirkby (2002) provide a clear explanation of the characteristics of dryland environments 
such as are found in the southwestern U.S.: 

The esiience of a warm dryland environment is its sparse vegetation cover resulting from 
aridity. Vegetation cover shows dryland adaptations when the rainfall is less than the 
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potential evapotranspiration for all or pan of the year, creating a permanent or seasonal 
soil moisture deficit Many dryland areas show a strong seasonal variation in moisture 
deficit, or a seasonal alternation between dellcit and surplus. One imponant seasonal 
dryland regime is the Mediterranean environment. Its definition follows that of the 
'Mediterranean climate’ adopted by the Study Group on Erosion and Desertification in 
Regions of Mediterranean-type Climate (MED) from the International Geographical 
Union (established 1 994) and discussed in Conacher and Sala( 1998). Summer drought is 
taken as the distinguishing characteristic of mediterranean type environments, but regions 
tend to have similar climates, vegetation and landscape forms (Conacher and Sala, 1 998). 
Climates are characterized by hot, dry summers and cool, wet seasons although variability 
results in periods of seasonal drought and torrential rains. Relief, aspect and altitude 
modify local climates. Drylands as a whole include arid, semi-arid and dry subhumid 
regions... Warm drylands, which share aridity and sparse and unevenly distributed 
vegetation are most widespread around 30 North and South latitudes, but can occur locally 
elsewhere in rain shadow areas. 

Arid and semi-arid climates produce a characteristic balance of hillslope and channel 
processes which give dryland rivers their special features. Many arid climates are 
associated with intense rainstorms which, over sparsely vegetated surfaces, generate 
locally high rates of overland flow runoff that lead to hillslope erosion by wash processes. 
Runoff tends to be patchy however, and much of it re-infdtrates before reaching a channel. 
Liule subsurface flow is available for solute removal, so that soils tend to weather only 
slowly, and younger dryland areas are characteristically coarse grained with little 
formation of clay minerals [Bull and Kirkby, p. 3J. 

Few landscapes have such highly permeable soils that runoff never occurs. Sand dunes or land- 
scapes that have formed over sand dunes are a notable exception. In most landscapes, however, pe- 
riodic, high intensity precipitation events do occur that discharge rain at rates that will exceed the 
infiltration rate of the soils. When infiltration rate is exceeded in both humid and arid climes, water 
will flow if there is any slope to the landscape. In the characteristically densely-vegetated, humid 
landscapes, examination on hands and knees would reveal the “flows among the grass roots” dis- 
cussed by Tarbotoner (if. (1988). However, in dryland climes, where vegetative cover is typically 
sparse, water can flow over the surface with less resistance than in humid climes where the vegeta- 
tive cover is typically greater. 

As velocity increases in overland flow (which will occur when less resistance is met), shear stress 
will also increase. All other factors (e.g., soil permeability, slope and intensity of rainfall) being 
equal, the likelihood of sediment loading of overland flow will be greater in dryland landscapes 
than in more humid, densely-vegetated landscapes. Rills and debris lines are more evident and sur- 
face changes that are caused by the processes that act in overland erosion formation of channel 
heads are more likely to be manifested in drylands than in humid lands. 

A good deal of the water that appears as river flow is not transmitted into the river channels immedi- 
ately alter falling as precipitation. A large percentage is infiltrated into the ground and flows under- 
ground to the river channels. Water often moves between surface and subsurface depending on 
local conditions (Winter et al. 1 999). This process provides, then, a form of storage and thus. 
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through subsequent, slow discharge, sustains the flow of streams during nonstorm or dry periods of 
bright, sunny weather. The discharge represents water that has fallen during previous storm periods 
and has been stored in the rocks and the soils of the drainage basin (Leopold 1 994). 

2.2 Stream Ordination 

Horton (I94S) was the first to formally describe an ordering system for stream networks. In his 
scheme, the lowest order streams (1,2 etc) are the most minor tributaries and the highest order (9, 
10, etc) are the main trunk rivers - synonymous with the COE definition of a primary tributary. 
Strahler ( 1952) refined tlie Horton method so Urat stream segments became the order unit. Today, 
many hydrologists refer to and utilize the Honon-Strahler ordering method which increases the or- 
der by combining two or more segments of the lower order to form a segment of the next higher or- 
der (Figure 4). For example, where two first-order segments join they form a second-order segment; 
where two second order segments join they form a third order, and so on. The Shreve Magnitude 
( 1 966, 1 967) ordering scheme sums the number of I ” order streams above a given point. Thus, at a 
point where there are three I* order streams upstream, the segment is labeled with a 3. When the 
next I* order stream is added it becomes a 4 and so on. 

This report will use the Horton-Strahler ordering method. Some COE districts use a similar ordina- 
tion method (e.g., CTiarleston District’s Regulatory Division - Standard Operating Procedure 02-01 , 
Issued September 1 9, 2002). The size of the segments defined as the I " order is normally dependent 
upon the scale of the map being used by the investigator with large-scale maps depicting smaller I* 
order streams. As discussed later in this report, the further the distance that low order streams ( I *, 
2**, 3"’, etc) are from a navigable water, the less likely that water that flowed in them will ever reach 
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Figure 4. Horton-Strahler stream ordering system. 
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the navigable water and even less likely that sand, rock or cellar din that might arise from a dis- 
charge of dredged or fill material into a low-order stream will be present in detectable quantities in 
the navigable waterbody at the high-oider end of the channel network. 

2.3 COE Deflnition of Stream Types 

The definition of waters of the United Stales at 33 CFR 328.3(a), uses the term ■‘tributary." The 
COE has never defined the term ‘Tributary," although in 1975 it did define, for purposes of the 
three-phase expansion of Section 404 jurisdiction in response to Callaway, the term “primary tribu- 
tary:” 


(e) “Primary tributaries" means the main stems of tributaries directly connecting to 
navigable waters of the United States up to their headwaters and does uot Include aay 
additional tributaries extending off of the main stems of these tributaries, [p. 3 1325, 

July 25, 1975, emphasis added] 

On March 9, 2000, in the Nationwide Permit Notice (65 FR 1281 8- 1 2899), the COE defined three 
stream types: 

Ephemeral stream has (lowing water only during, and for a short duration alter, 
precipitation events in a typical year. Ephemeral stream beds are located above the water 
table year-round. Groundwater is not a source of water for the stream. Runoff from rainfall 
is (he primary source of water for stream flow; 

Intermittent stream has flowing water during certain times of the year, when groundwater 
provides water for stream flow. During dry periods, intermittent streams may not have 
flowing water. Runoff from rainfall is a supplemental source of water for stream flow; and 

Perennial stream has flowing water year-round during a typical year. The water table is 
located above the stream bed for most of the year. Groundwater is the primary source of 
water for stream flow. Runoff from rainfall is a supplemental source of water for stream 
flow. 

2.4 Channel Formation 

Dietrich and Dunne ( 1 993) define a channel head as the upstream boundary of concentrated water 
flow and sediment transport between definable banks. The bank must be recognizable as a morpho- 
logical feature independent of flow. The edge of overland flow conveyed in a broad swale is not a 
bank. Nor is the edge of overland flow between micro topographic high-spots. Such flow may leave 
physical manifestations that flow has occurred (e.g., debris or oriented sediment lines or surface de- 
posits). Upstream of the channel head, one may observe ephemeral concentrations of sediment and 
oriented or trapped organic debris stranded by the declining runoff, but as (he flow becomes con- 
fined between banks, the vegetation cover (if any) of the hillslope or swale is breached and the up- 
stream end of the channel bed can usually be recognized from (he presence of wash marks, small 
bedforms, an armored surface, or other signs of concentrated sediment transport. In sum. the 
Dietrich and Dunne definition of a channel head is a morphological one, which is useful to identify 
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the upstream limit of a channel, even in the absence of flow. The Dietrich and Dunne formulation 
agrees with that of Calver (1978, p. 233), who defined a fluvial channel as “an incision into the 
ground surface such that, if water ceased to flow, morphological evidence of its former course 
would, at least initially, remain apparent.” 

The “channel head" is not synonymous with the “stream head” which simply indicates the upstream 
extent of concentrated surface runoff at a particular time (Dietrich and Dunne 1993). A stream fed 
by overland flow may occasionally extend up an unchanneled swale above a channel head during 
precipitation events. Conversely, in dry weather, the onset of streamflow may shift progressively 
down channel as the discharge point of the water table shrinks (Hewlett and Hibbert, 1 967; Gregory 
and Walling, 1968; Blythand Rodda, 1973; Day, 1978; Dunne, 1978; Wilson and Dietrich, 1987). 
Regardless of these fluctuations in streamflow, the channel head persists as a morphological fea- 
ture, whereas the stream head varies from day to day depending upon the hydrologic conditions. As 
Tarhoton el at. ( 1 988) has noted, “if we regard a channel netwoik as paths where water flows, it is 
possible to imagine ... with higher and higher resolution, getting lower and lower orders of streams 
until we are literally looking at flows among the grass roots.” 

Many ephemeral drains have micro bed-and-bank features. Some arid systems have literally thou- 
sands of small rills that can be identified as carrying water during infrequent storms. They can blan- 
ket a landscape. But such micro-features are not “channels.” Schumm’s (19S6) work on 
drainage-network evolution on badland slopes demonstrated that channels are permanent features 
having recognisable drainage areas lying within visually distinct valleys. Rills, distinct troughs in- 
cised in a smooth, planar surface with straight contours, were shown to be short-lived features, re- 
moved each winter by frost action and formed again - not necessarily in the same location • by 
summer runoff. 

While a defined, morphological channel-head concept is a technically defensible measure of the 
upslope start of a definable stream network, the fact is that channel heads can form for a variety of 
reasons other than surface-water flow and thus, may not be indicative of the existence of a jurisdic- 
tional stream. The question is, what happens to flow and sediment transport in the vicinity of the 
channel head to create an incision with well-defined banks that will persist and convey the water 
and sediment downstream (Dietrich and Dunne 1993). Three problems demand a quantitative un- 
derstanding of the processes which form charmel heads: first, what controls the location of channel 
heads within hollows or valleys; second, what controls the upslope advance and downslope retreat 
of the charmel head; and third what controls the size and shape of the channel head. This last issue 
gets to the heart of the problem with using the OHWM as defined by the COE even for the lateral 
extent of Section 404 jurisdiction in inland stream systems. 

Dietrich and Dunne (1993) point out that on a qualitative level it is easy to describe the processes 
that act to erode the channel head and therefore control form and location. A distinction can be 
made between erosion from runoff caused by Horton overland flow and runoff due entirely to 
subsurface flow. Overland flow causes erosion either by net transport due to the shallow surface 
flow or by plunge-pool activity undermining the base of steps and headcuts leading to their mass 
failure. Subsurface flow, frequently concentrated by root, rodent and insect tunnels or other 
macropores, causes erosion by seepage forces that cause soil and water to mix and become fluid 
(liquefaction) or shear-off in slabs (Coulomb failure), or by scouring particles from the insides of 
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macropores, or by lowering elTective strength to trigger mass failure. Dissolution and a number of 
physico-chemical processes termed '^slaking'' may contribute to these processes. In some environ- 
ments, overland flow and subsurface flow combine to erode channel heads. Erosion of the step and 
head cut is also partly accomplished through raveling and sloughing associated with drying. The 
following categories of channel-head formation have been identified by Dietrich and Dunne < 1993) 
and are graphically depicted in Figure 5 : 

• Channel-head formation by overland flow - overland How can cause a shear stress field 
that when perturbed can alter the local sediment 
transport field and cause incision and channel 
formation. Leopold (1994) discusses the concept of 
overland Dow as it relates to the formation of 
identifiable rills or channels: i.e., if you start at a 
minor watershed divide, how far downslope do you 
need to go before you reach a definable rill or 
rivulet. The distance from headwater divide to the 
upper end of the first rill may be great or small. The 
hydraulic conditions that lead to rill formation 
involve raindrop impact, erosion by raindrop 
splash, and depth of the overland flow. Rainfall 
impact on a film of water flowing overland splashes 
up sediment, which tends to fill and obliterate 
incipient rills or channels, a concept developed and 
measured by Thomas Dunne. Downslope, where 
the depth of overland flow is sufficient to shield the 
soil surface from the direct impact of falling rain, 
and where the intensity of sediment transport in the 
(low may be high, rills or small channels begin. 

• Erosion by Horton Overland Flow [Figure 
S(a)-<e)j - when sediment transport increases at 
a rate greater than overland flow, the surface 
beccHnes susceptible to lateral perturbations and 
as the water converges on the head of an 
incision, the local gradient causes the head to 
migrate up slope. 

• Erosion by Saturation Overland Flow [Figure 
S(fHg) ^d (h)-(j>J • when sediment-poor flow, 

(usually) over a densely vegetated surface, has a 
total shear stress high enough to disrupt the root 
mat, or to incise bare areas between plants, 
especially where ground-water interdicts the 
surface because of decreased transmissivity, 
incision can begin or accelerate. 


Channel-Head Formation 



Chaimd I leads migniling upslope. Calif. 



Overland and seepage erosion, lunneting. 



Mass Failure. Calif. 
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• Channel-head formation by Seepage Erosion [Figure S(c), (f) & (g)J - water flowing 
through and emerging from a porous soil entrains soil or rock causing local increases in 
flow rate which trigger seepage erosion and channel initiation through liquefaction 
and'or Coulomb failure. The channel head can retreat up-valley as seepage erosion 
undermines the headcut and triggers toppling, slab failure and water erosion of the 
steepened margins of the channel. 

• Channel-head Formation by Mass Failure - on steep slopes the axes of unchanneled 
valleys (called hollows) may be unstable because colluvium is continuously transported 
to the hollow until it reaches a critical mass. Narrow debris landslides occur when 
subsurface, storm-generated pore pressures exceed the cohesive strength of the unstable 
colluvium. Once the landslide occurs then erosion and gullying of the channel may 
continue. 

• Channel-head Formation by Tunnel Failure [Figure S(i)J - In locations where a 
substantial portion of subsurface flow travels in cracks, large root holes, animal burrows 
(Figure 6) and similar conduits, surface channels can result from high soil pore pressures 



Figure 5. Typology of channel heads on the basis of incision deptli and dominant runoff process. 
Sketches illustrate flow paths for Horton overland flow and subsurface flow. The smooth arrows in- 
dicate saturated flow, and the wiggly arrows [e.g. in (c)J indicate unsaturated percolation, including 
flow through macropores. Even in areas with signiflcant Horton overland flow, the deep face of a 
large step or headcut catt allow the emergence of erosive seepage. Saturation-overland flow drives 
erosion that incorporates features from both of the other lunoff types. Plunge-pool erosion and 
slope-stability constraints become mote important as the height of the feature increases (From 
Dietrich and Dunne IW3). 
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Figxire 6. Rodent burTOws may Tunnel water dur- 
ing heavy downpours and flood events. These not 
only increase the rate at which the soil dries, but 
can lead to channel-head formation with time. 
Note the water “maih" leading from the burrow, 
down slope to the stream channel. 



which result in colluvium landslides and or by the erosion of the sides and roof of the 
conduit to the point of collapse. Enlargement of the tunnels and thinning of the roof lead 
to lines of pits where collapse has occurred and eventually a continuous channel. 
Channels heads formed in this manner tend to be vertical with sleep sides, sharp edges 
and some overhangs.Chaiuiels generally are straight for long reaches and have low 
gradients. They may also have steps in the beds, sinkholes, hanging tributaries and 
natural bridges. 

Thus, channel formation may occur in some landscape sellings even in the absence of surface flows 
suflicient to produce a channel. A well-defined channel network with classical bed and bank ap- 
pearance may exist on the landscape where flows are too infrequent to constitute an annual recur- 
rence. 

A few data are available elucidating the frequency of formation of definable networks from some 
areas of mixed grass and trees, including oak-grassland associations in the San Francisco Bay re- 
gion, pinon-juniper woodland in New Mexico and grass areas in west central Wyoming (Leopold 
1994), They are shown in Table 2. 

A review of Tables 2 and 3 reveals that for typical, small, western drainage basins with a variety of 
slopes and typical ranges of annual precipitation, the distance from the top of the divide to the tip of 
a definable rill is very short: generally ranging from tens to a few hundreds of feet. Examination of 
the topography in the Santa Fe, NM area (Figure 7) for the Arroyo del los Frijoles drainage basin 
listed in Table 2, reveals the high density of mapped stream channels. Each mapped channel further 
subdivides into smaller and smaller ordered segments until the smallest rills remain evident on the 
landscape and approach close to the divide in each subbasin. As evidenced from Table 2, little of the 
sloped hillside remains free of a definable “channel." 
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Table 2. Distance from upstream divide to tin of identifiable channel ( Leopold 1 994). 


Location 

Distance to 
closest divide 

im 

Drainage 

area 

(so mil 

Mean slope 
from rill 
head to divide 

Contra Costa and Marin Counties, California 



Briones No. 1 

400 

0.00074 

0.20 

OlemaNo. 1 

65 

0.00003 

1.00 

Olema No. 2 

so 

0.00033 

0.27 

Olema No. 3 

90 

0.00033 

0.27 

Sublette County, Wyoming 



Cora Hill Al 

70 

0.00017 

0.17 

Cora Hill A2 

IIS 

0.00030 

0.16 

Cora Hill A3 

200 

0.00045 

0.12 

Cora Hill A4 

275 

0.00056 

0.1 1 

Cora Hill AS 

365 

0.00064 

0.08 

Cora Hill Bl 

200 

0.00012 

0.09 

Cora Hill a 

200 

0.00018 

0.1 1 

Arroyo del los Frijoles, Santa Fe, New Mexico 



Caliente Arroyo 

N.A. 

0.00006 

0.14 (approx) 

Big Sweat 

30 

0.0057 

0.045 

Big Sweat 

200 

0.0057 

0.045 

Big Sweat 

190 

0.0057 

0.045 

Big Sweat 

60 

0.0057 

0.045 

Little Sweat 

220 

0.0013 

0.045 
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Table 3. Precipitation Normals (1970-2000) for counties identified in Table 2. 


Loc 

Jan 

Feb 

Mar 

Apr 

May 

Jun 

Jul 

Aug 

Sep 

Oct 

Nov 

Dec 

E 

Cal 

4.76 

4.49 

3.83 

1.46 

.85 

.15 

.05 

.08 

.36 

1.31 

3.27 

3.35 

23.96 

Ca2 

S.4I 

5.31 

3.85 

1.40 

.62 

.15 

.05 

.08 

.29 

1.37 

3.52 

3.80 

25.85 

Wy 

.77 

.68 

.86 

.71 

1.56 

1.03 

1.11 

Ml 

1.49 

.67 

.66 

.63 

11.28 

NM 

.60 

.50 

.84 

.72 

1.27 

1.24 

2.25 

2.13 

1.67 

1.30 

1.05 

.65 

14.22 


Cal : Contra Costa County. Ca., Mount Diablo Junction 
Ca2: Marin County, Ca., Petaluma Fire Sta 2 
Wy: Sublette County, Wy., Daniel Fish Hatchery 
NM: Santa Fe, NM, Santa Fe 2 


Another example of the density of ephemeral channels can be seen in Figure 8 which is an aerial 
photograph of desert terrain 10 km from Peach Spring, Arizona. The normal annual precipitation 
for Peach Spring is only I0.S3 inches (Table 4). Because such arid conditions prevail over the ter- 
rain, the density of ground cover is low and channels form readily. The vast network of channels 
visible from the air represents only a small fraction of the minor rill features that can be observed on 
the ground. 


Table 4. Precipiuiion NorniaU (1970-2000) for Pt»cb Sprinya. AZ. 

Loc 

Jan 

Feb 

Mar 

Apr 

May 

Jun 

Jul 

Aug 

Sep 

Oct 

Nov 

Dec 

E 

PS 

.87 

1.06 

1.21 

.55 

.44 

.25 

1.42 

1.67 

.85 

.74 

.69 

.78 

I0J3 


Thus, it can be expected that in many western landscapes that are not completely flat, "marks" will 
be discemable on die landscape. Such marks extend through virtually the entire length and breadth 
of the catchment. 
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2.5 Data Availability 

A wealth of hydrologic technical information is available at the touch of ones llngertips on the 
World Wide Web. The United Stales Geological Survey (USGS) maintaias a web-site from which 
one can download historic and in many cases real-time stream gage data from all over the United 
Stales (http;//water.usgs.gov/). 

The National Climatic Data Center (NCDC) (hltp:A''lwf.ncdc.noaa.gov.'oa'ncdc.html) as well as the 
Regional Climatic Data Centers (httpL''/met-www.cit.comell.edu'other_roc.hlml) have web-sites 
from which climatic data including precipitation and in many cases ETo can be downloaded . Many 
stales have their own network of climatic data stations that are also available on the internet. 

Allen and Malanchuk (2001 ) opine that: 

In studying rainfall and runoff patterns in dryland fluvial systems, the paucity of available 
data presents substantial problems. In addition, the high spatial and temporal variability in 
rainfall and runoff requires an especially long period of record for observations, which is 
not available for many dryland areas < Al len 1 990; Graf 1988a). Typically, reliable climate 
stations are widely separated and observations usually only cover a small fraction of 
existing ark) regions. Due to the high spatial variability in rainfall patterns in arid areas, 
extrapolation of rainfall data even a short distance from a rainfall gage can result in 
substantial error (Graf 1988a). Similar problems with data availability also complicate 
studies of discharge and water yield in dryland fluvial systems. 

While this may be true if one considers the southwest in its entirety, it does not recognize that there 
are notable regional exceptions that are sufficiently common that very good general extrapolations 
could be established if the effort was made to do so. The California Data Exchange Center (CDEC) 
currently has over one hundred and sixty ( 1 60) agencies provide data to it. The CDEC cooperative 
database contains information collected by: 

• One hundred and twelve (112) remote data stations that have seven hundred and 
forty-three (743) sensors transmitting over the California State microwave system. 
Real-time data include river stages, precipitation amounts, snow water content, 
temperature, and water quality; 

• Seven hundred and twenty-eight (728) remote data stations that have 3,886 sensors 
transmitting via the GOES satellite; and 

• Three hundred and ten stations (310) that have 1,041 sensors which are transmitted via 
network from Federal and State agencies via an automated data exchange program. 

Similar systems are established in Reno and Las Vegas, Nevada, and in Maricopa, Pima and 
Yavapai Counties in Arizona. As an example of the level of detail and scope of information and 
conclusions that could be reached if the COE expended the effort to derive a technically-based and 
defensible approach to its determination of the jurisdictional limits under Section 404, we have ex- 
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amined data from Maricopa County, Arizona which has an extensive networi of stream and rain 
gage stations. 

3 Does Flow Reach Navigable Waters? 

If we assume that there must be a reasonable likelihood that a pollutant will afTect a navigable water 
in order for the CWA to be applicable to a discharge, then there are two issues that must be factored 
into the consideration of the longitudinal limit of Section 404 jurisdiction: transmission losses and 
pollutant dilution. To the best of my knowledge, these have never been considered or at least dis- 
cussed publically by the agencies in reaching decisions on the longitudinal limits of Section 404 of 
the CWA. The issue is whether water originating in a distant, ephemeral stream actually would 
reach a navigable water in the former and whether rock, sand and'or cellar dirt will reach a naviga- 
ble water either in a concentration that exceeds a water quality standard or even is detectable in the 
latter. 

3.1 Flow Data for Ephemeral Waters in Central Arizona - an Example 

The Flood Control District of Maricopa County (FCDMC) has been collecting rainfall and runoff 
data for many washes within this central Arizona county. It started the ALERT system in 1980 after 
the late 1 970's Hoods. Gages were first placed to monitor the major rivers; later they were installed 
on FCDMC dams and Hood control structures. After the 1993 floods, the FCDMC started placing 
more gages in washes. Currently, the FCDMC has 27S automatic rain gages, 1 18 automatic stream 
gages, and 1 9 automatic weather sta- 
tions throughout Maricopa and 
neighboring counties (see Figures 
9-11). 


The stream gages have been placed 
on natural washes as well as on 
man-made channels with water- 
sheds that range from one half 
square mile to hundreds of square 
miles. The watersheds for the gages 
can be natural undisturbed desert, 
urbanized, or agricultural. Most of 
these washes ate ephemeral and are, 
therefore, dry the vast majority of 
the time (Table S). These washes 
typically How for a very brief period 
only once or twice a year and only in 
direct response to a substantial rain- 
fall event. 

Each stream gage has a min gage sta- 
tion associated with it (Table 6). 
Small rainfall events can and often 
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Figure 10. Locations of Estrella Fan and South Mountain Fan Washes. 


Figure 1 1 . Locations of Casandro, Hartman , and Powderhouse Washes 
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Table 5. Ephemeial wash flow based on data supplied by the Flood Control District of Maricopa County. "Years in Service" refers to the 
number of years from before April, 2003, that data have been collected. "Total Time of Flow" is the summation during the entire period 
of the Yeats in Service. 
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Table 6. Precipitation records for stations associated with each stream gage. 

Ycnr 

Estrella Fan 

South Mountain 

Fan 

Hartman 

Powdertiouse 

Caandro 

2002 

3.11 

3.90 

2.17 

3.94 

3.74 

2001 

«.70 

9.09 

13.27 

9.41 

10.51 

2000 

3.94 

4.29 

6.34 

6.06 

5.43 


7.68 

9.41 

9.17 

9.49 

9.57 

lOOR 

10.00 

8.27 

14.41 

13.27 

13.78 

mi 

4.25 

J.74 

9.61 

6.77 

9.88 

IW6 

6.42 

3.86 

4.84 

4.R* 

6.14 

1995 

*.74 

8.03 

I2.M 

Incomplete 

12.72 

1994 

6.10 

8.38 

Incomplete 


Incomplete 

1993 

10.75 

Incomplete 




Mean 

6.97 

6.37 

9.06 

7.69 

8.97 


21 


224 


Five gages on small, natural watersheds with at least seven years of data were selected as represen- 
tative examples. Two of the gages are at lower elevations, less than 1500’ above mean sea level 
(msl) in central Maricopa County, south of the Phoenix area. The average annual precipitation in 
this area is less than seven inches (Table 6). These gages are on the Estrella Fan Wash (ID #6893) 
aitd the South Mountain Fan Wash (ID #6563) (see Figure 10). The other three washes are at higher 
elevations above 2500’ msl. They are located in the Northwest portion of Maricopa County, near 
the Town of Wickenburg. The average annual precipitation in this area is approximately nine 
inches or less (Table 6). These gages are on Casandro Wash (ID #7093), Hartman Wash (ID 
#7063), and Powderhouse Wash (ID #7113) (Figure 11). 

The statistics for all five washes studied are shown in Table 5. The washes in the lower elevations 
average less than one flow event per year. The Estrella Fan Wash had the fewest number with four 
flow events in the nine years of record. This 40-foot wide wash (Figure 1 2) carried water for a total 
of 9.5 hours in the nine years of record. This equates to the wash (lowing approximately one 
one-hundredths of one percent (0.0 1 %) of the time. Conversely, the wash was dry 99.99% of the 
time. This is far less than (he frequency of occurrence of surface puddles and sheet-flows in the 
yards of people that live and work in and around Washington, DC, following (he frequent, high- in- 
tensity rain events that occur in the eastern United States. 

The washes in the higher elevations averaged flow events approximately (wo times per year. 
Powderhouse Wash had the greatest frequency of flow events with 16 events in seven years, 9 
months. This equates to 2. 1 flow events per year. The wash flowed for a total of 1 06.5 hours over 
the seven year, 9 month period. This means the wash flowed for slightly more than one tenth of one 
percent of the time (0.12%). Conversely, the wash was dry for 99.88% of the time. 

These channels all exhibit the typical characteristics of washes that are claimed to be “Waters of the 
U.S.” and taken under jurisdiction by the Corps. The washes generally range in widths from 20 feet 
to 50 feet (Figures 13 - 16). However, the Corps frequently takes jurisdiction over washes as nar- 
row as three feet wide (Figure 1 7) or less. 

Observations by FCDMC employees showed that the water in the four events on the Estrella Fan 
Wash never reached the Gila River (Waters 2003), let alone the Colorado River at the point that it 
becomes navigable. In fact, there is no indication that water from Estrella Fan Wash has ever 
reached the Gila River. Data on peak discharge and total annual flow volume are presented in Table 
7. For Estrella Fan Wash, the total volume from the two events that occurred in 1998 was only 41 
ac-f) of water. 

Three of the five washes had similarly low (less than 50 ac-fVyear) volumes of discharge (Table 7). 
Only Hartman and Powderhouse Washes had annual flows that exceeded 100 ac-ll'year and those 
were based on the cumulative total flows of more frequent events (Table 6). Despite the morpholog- 
ical presence of what the COE would characterize as an OHWM and the theoretical possibilities of 
a surface water connection from these and other similar ephemeral streams, it is unlikely that the in- 
frequent, low-volume flows in these small washes will reach the nearest navigable waterbody - the 
Colorado River, approximately 200 miles away. The COE needs to assess what a reasonable level 
of flow is necessary to have an effect on a navigable waterbody before it concludes that any panic 
ular landscape feature that exhibits an OHWM is jurisdictional. 
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Figure 12. Estrella Fan Wash. 
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Figure 13. South Mountain Fan Wash. 
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Figure 14. Hartman Wash. 
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Figure 15. Powderhouse Wash. 
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Figure 16. Casandro Wash. At the time of the photo, water was flowing at 5 efs (Figure 16 insert). 
The 9-<lay event generated only 39 ac-ft of water through the gage. Note that it had rained 1 .38" on 
8/27 and 1 .30" on 8/29, 49 % of the entire rainfall for 2000 (see Table 6). 
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Table 7. Maximum discharge (eft) and local annual volume (Ac-ft) for each of the example washes. 


Esirdia Fan 

South Mountain 

Fan 

Hartman 

Powderhousc 

Casandro 

Year 

Max eft 

Ac-ft 

Max eft 

Ac-ft 

Max eft 

Ac-ft 

Max eft 

Ac-ft 

Mtuteft 

Ac-ft 

2002 

0 

0 

155 

6 

0 

0 

232 

19 

30 

1 

200) 

0 

0 

14 

7 

1547 

200 

761 

181 

118 

13 

2000 

0 

0 

0 

0 

313 

16 

514 

21 

147 

39 

1999 

0 

0 

749 

36 

97 

12 

40 

2 

66 

1 

1998 

82 

41 

0 

0 

1120 

69 

258 

147 

151 

5 

1997 

0 

0 

0 

0 

1253 

138 

1425 

570 

177 

32 

199« 

10 

0 

349 

12 

46 

2 

0 

0 

35 

2 

1995 

34 

I 

121 

2 

no 

34 

25 

1 

19 

2 

1994 

0 

0 

0 

0 

0 

0 



0 

0 

1993 

0 

0 

0 

0 








The stream'precipitation network 
data for Maricopa County can be 
found on the World Wide Web at 
http://www.fcd.maricopa.gov/. 



Figure 17. Regulated ephemeral stream in Nogales, Az. 
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3.2 Transmission Losses 

Water is lost through three natural mechanisms as it travels down stream; ( 1 ) evapotranspiration 
(ETo) (in streams, most of which lack vegetation, evaporation plays a greater role than transpira- 
tion, with the opposite being true in wetlands); (2) surface storage in depressions in the channel 
and'of floodplain; and (3) ground storage of water that infiltrates into the chatmel, its banks and'or 
the floodplain. 

Streams or stream segments can be described as a "losing stream" or a “gaining stream" depending 
on whether they “lose" water into the ground as the flow passes dowruttream or “gain" water from 
ground-water discharge (Heath 1989). The gains and losses of water in a stream channel ate often 
depicted by flow nets which show lines of equal ground-water potential and directional flow lines. 
Equipotential lines are formed by connecting all the points where the various pressures acting on 


ground water bring it to the same altitude below 
the ground surface. Flow lines indicate the direc- 
tion of movement of ground water and are gener- 
ally perpendicular to the equipotential lines. 
Figure 18rromHeath(l989)d^icts the flow lines 
in the vicinity of a stream that gains water in the 
headwaters and loses water as it flows down- 
stream. 

Water that infdtraies into the bed and banks of a 
channel is known as “transmission loss.” In 
dryland channels, flow is rarely continuous 
throughout the whole catchment. Thome (1977) 
described three flow regimes that commonly oc- 
cur in dryland fluvial networks: (I) asynchronous 
flow, i.e., low order segments flow but the 
higher-order, main channel remains dry due to 
transmission losses; (2) axial flow, i.e., the 
higher-order channel flows but the low-order seg- 
ments do not; and (3) fully integrated flow, i.e., all 
segments in the catchment flow. 

Allen and Malanchuk (200 1 ) summarued some of 
the literature related to loss of water from dryland 
channels. In part the report stated: 

Due to high air temperatures and 
characteristically coarse bed material, surface 
water in dryland fluvial systems is lost 
through both evapotranspiration and 
infiltration into the stream banks and channel 
bed. During flood events on small and 
medium sized dryland basins, flow duration is 






(■iji I 1 ■ i 1 

Ml 

Figure 18. Flow lines and equipotential lines as 
stream reach changes from gaining to losing 
(Heath 1989). 
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rarely long enough for evapotranspiration to result in substantial reduction in surface 
water; however, in larger through-llowing rivers, evapotranspiration can result in a 
downstream reduction in discharge (Graf 19SSa). In ephemeral streams, transmission 
losses through seepage cause flood peaks and total discharge values to decline in the 
downstream direction. These losses are so large that eventually most surface flows 
decline to zero (Graf 1988a). The presence of large amounts of alluvium beneath the 
majority of dryland rivers results in the loss of runoff volumes at the surface, but does 
contribute to substantial groundwater recharge. In the Salt River in central Arizona, a peak 
flow of 1,900 m's ' flowed over a period of several weeks in its previously dry channel. 
Based on an analysis of discharge records, approximately 29% of the surface flow that 
entered the basin ended up as groundwater due to transmission losses (Graf 1988a). 
Because of the large amounts of flow involved in transmission losses, accounting for 
seepage is an important requirement for predicting flood flows and water yield in dryland 
fluvial systems (Graf 1988a) [emphasis added]. 

Transmission losses in any segment of a stream are influenced by a complex of physical features re- 
lated to the soils, the underlying geologic base, groundwater movement, surface water hydraulics 
and temperature. The movement of water into soil is known as innitration. The rate at which water 
can enter the soil at a given set of temperature and soil moisture conditions is known as infiltration 
capacity. When this maximum rate is greater than the rate at which rain falls, all of the rainfall will 
enter the soil. When the rate of rainfall or stream flow exceeds the infiltration capacity, runolT will 
occur or, in the case of a stream, the stream will flow. 

Water that infiltrates is available for use by plants. Depending on the season, soil, and vegetation, a 
portion of the infiltrating water is returned to the aunosphere by transpiration. Water that is present 
on the surfaces of plants, debris, the soil surface, and open water returns to the atmosphere by evap- 
oration. The combination of these two processes is known as evapotranspiration. Because the vis- 
cosity and surface tension of water are temperature-dependent, to some degree, the rate at which 
evaporation and transpiration takes place is related to wind speed, humidity, soil temperature and 
water temperature. Most people are aware water evaporates more rapidly at higher temperatures, 
and that plants consume water in greater volume and at a more rapid rate during daylight hours. 
Yet, few of us are aware that warm water infiltrates more rapidly into warm soils than cold water 
into cold soils. As water is warmed, its surface tension and viscosity decreases, it becomes more 
fluid, and its tendency to adhere to (stick to) soil particles is diminished. Because of these changes 
the infiltration rate is greater for warm water than for cold. In addition, for the movement of water 
through agiven soil, the rate of flow is as much as three (3) times as rapid when the soil is fully satu- 
rated as it is when the same soil contains both air and water (Dingman 1994, p. 220-226,). 

The size of the openings between pores, the pore throats, governs the rate at which water flows 
through a porous medium. These openings connect the voids formed between adjacent soil parti- 
cles, or grains of sand. The percentage of a given volume of soil, e.g., a cubic foot, that is void space 
commonly ranges from 25 to 70 percent (Freeze and Cherry, Table 2.4, p, 37, 1 979). The size and 
shape of individual voids and the pore throats that connect them in a soil are mainly controlled by 
the size and shape of the particles that form the soil. The pores or voids in a sandy or gravelly soil 
(e.g. Figure 1 9) are much easier to visualize than those in soils composed of platy-grained particles, 
aitd are commonly much larger. Soils composed dominantly of .sand generally have larger. 
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arvcfbetter connected voids than soils 
composed of smaller particles such 
as silt grains or clay particles. All 
other factors being the same, water 
will infiltrate soils with large pores 
such as those in sand and sandy soils 
more rapidly than those with small 
openings. 

Accumulations of sand grains that 
are all about the same sue tend to 
have more pore space than soils in 
which sand grains are mixed widi 
silt and'or clay. Consequently, mate* 
rials that have accumulated in the 
bottoms of streams, on sitting soil 
surfaces, or as sand dunes composed almost entirely of sand grains commonly have an abundance 
of large, welUconnected pores. 

Although infiltration rates at the beginning of a rain can be up to six times greater than the saturated 
hydraulic conductivity (the rate at which water moves through a porous material at unit head and at 
25 degrees centigrade), the rate generally stabilizes aher approximately the first 5 minutes that the 
soil is at or just below the saturation point. Thus the saturate hydraulic conductivity rate is also re- 
ferred to as the minimum infiltration rate (Dingman 1994, p. 235). Although values of hydraulic 
conductivity are sometimes equated to permeability, the latter term applies only to properties of the 
porous media such as soil or the bed material of a stream, and does not take into account changes in 
water viscosity because of changes in temperature. 

Infiltration of water into a soil or the substrate of a stream is driven by gravity, and in the initial 
phases, by capillary attraction. After a soil or other material is saturated, water movement is driven 
solely by gravity. Water flow through porous material such as sand can be explained by Darcy’s 
Law, which stales that flow is proportional to the hydraulic conductivity of the fluid and the gradi- 
ent or slope between the point where flow begins and the point where the water exits the porous ma- 
terial. 

Darcy’s Law can be staled in equation form as: 

V-Ki 



Where: 

V is the velocity of flow expressed as length per time, for example in feet per hour; 
K is the hydraulic conductivity of the water, again in units of length per time, and 
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i is the gradient Which can be staled as h/l, where h is the height of fluid, and I is the 
distance through which flow occurs. Because both "h” and "I” have the same units of 
length, this parameter is “unitless.” 

To determine the volume of transmission losses using Darcy’s Law, one need only add the area 
through which flow occurs, as follows: 


0 - (Klv1)A 

Q being the “discharge" measured in units of volume per time, as in cubic feet per second 
or gallons per minute. 

K has the unit length per time, 

h/1 • i which is unitless, and 

A or area has the units of length squared, as in square feet or acres. 

As a consequence. Q has units of: length cubed per time, or as an example, cubic feet per second. 

Darcy’s Law describes water movement in any environment - dryland or humid. Since precipitation 
is a major force in erosion processes, drylands soils generally tend to be le.ss finely eroded than in 
more humid climates. This coarseness of texture often leads to very high rales of hydraulic conduc- 
tivity and accordingly, high rates of transmission losses. 

Chapter l9orPart 630 of the National Engineering HandbookfLane 1 983) is devoted to describing 
a method for estimating Iratuunission losses in ephemeral streams in drylands. More recently Rao 
and Maurer (1996) developed a method for estimating transmission losses for low aitd average flow 
conditions by development ofa seepage function based on measured flow data only. Both methods 
have the potential to be used to extrapolate from gaged streams to ungaged streams. 

Lane (1983) and Shannon et al., (2002) present data for dryland streams aggregated from a variety 
of sources. Lane employed the data to develop regression relations while Shannon et al. present the 
data as generalized examples. The data from both compilers are presented in Table 8. While the 
transmission loss per mile of stream varies, it is clear that a great deal of water can be lost through 
infiltration. Using the average loss (3.74 ac-fVmile) for Walnut Gulch in Arizona, the highest vol- 
ume of water (41 ac-D in Aug-Sept, 1998) recorded during the last 10 years in Estrella Fan Wash 
(Table 7) would have completely dissipated within 1 1 miles of the gage (~I90 miles short of the 
Colorado River). Even if the total annual volume (S70 ac-ft) for Powderhouse Creek in 1997 had all 
occurred in one evenL the water would have dissipated based on the average transmission loss rate 
in 1 52 miles • still short of the Colorado River. 
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Table 8. Tronsmission loss dala compiled from various authors as presented by Lane (1983) and Shonnon. el ol. 
(2002). 

Lecalkw 

l..cngt)i 

(mfles) 

Width 

(feet) 

^^laber af 

Events 

Loss 

(ac-ft) 

.Loss 

(%) 

Loss 

(aC'fl/Mi) 

Reference 

Walnut 
Gulch. Az 

4.1 

38 

II 

7.8 

47.3 

1.90 

1 

Walnut Glch 

0.9 

- 

3 

2.3 

16.8 

2.56 

1 

Walnut Glch 

7.8 

- 

3 

14.7 

90.2 

1.88 

1 

Walnut Glch 

2.7 

107 

30 

IS.2 

20.2 

5.63 

I 

Walnut Glch 

6.9 

121 

19 

31.2 

64.6 

4.52 

1 

Walnut Glch 

42 

132 

32 

24.9 

50.1 

5.93 

1 

Queen Cr Az 

20.0 

277 

10 

1625 

37.9 

81.25 

2 

Elm Fork 
Trinity R. Tx 

9.6 

- 

3 

13 

2.9 

1.35 

3 

Elm Fork 

21.3 

- 

3 

17 

3.8 

0.80 

3 

Elm Fork 

30.9 

120 

3 

30 

6.6 

0.97 

3 

Kansas-Ncbraslui 

Prairie Dog 

26.0 

17 

5 

550 

29.1 

21.15 

4 

Beaver 

39.0 

14 

7 

936 

42.5 

24 

4 

Sappa 

35.0 

23 

6 

2338 

37.8 

66.8 

4 

Smokey Hill 

47.0 

72 

4 

569 

46.8 

12.1 

4 

1 • Lane cl al. 1980; 2 - Babcock and Cushing 1941; 3 • Texas Bd. Of Water Eng. I960; 4. Jordon 1977 
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4 Do Pollutants Reach Navigable Waters? 

4.1 Natural Soils and Sediments 

Sediment as a pollutant (e.g., suspended sediment) is discharged into water bodies through convey- 
ances such as storm sewers which are not regulated as waters ofthe U.S., although the discharge is 
regulated under the National Pollution Discharge Elimination System (NPDES) when it reaches 
navigable waters. The Environmental Protection Agency (EPA), Office of Water, April 1999, Na- 
tional Recommended Water Quality Criteria (EPA 822-Z-99-001) contain the standards for sus- 
pended sediments. 

For example, in WashingUtn, DC, there are over 600 miles of slonn sewers with 8200 catch basins 
and 400 separate storm sewer discharges - many directly into the Potomac River. The stormwater 
system captures urban runoff from all the streets, paved driveways and parking lots and impervious 
roof surfaces, carrying high loads of soils and sediments eroded during storm events, accumulated 
from wind-blown dust off of bate soil and washed from vehicles as they pass through the city, not to 
mention petroleum products, cadmium from brake linings and assorted other pollutants, directly 
into traditionally navigable waters. 

Furthermore, in one-third of the city (the older parts of E)C), there are miles of combined sewers 
which cany both sanitary and storm water. During normal flows, the combined flow travels to the 
Blue Plains Wastewater Treatment Plant. However, during storm events, the flow exceeds the ca- 
pacity of Blue Plains and the combined effluent discharges directly into traditionally navigable wa- 
ters through 60 combined sewer outfalls. As little as 0.3 inches of rain will cause bypass flow of 
combined sewage directly into the Potomac River and as little as 0.2 inches of rain will cause by- 
pass flow of combined sewage directly into the Anacostia River 
(http://www.dcwasa.com/education,''css.'default.cfm, 2003). 

Neither the storm sewers nor the combined sewers are considered waters of the U.S., although both 
discharge sediments directly into navigable waters. Ditches are simply the open (unenclosed) 
equivalent of a storm sewer. Ditches are the precursor and “poor country cousin” version of what 
society has advanced to in the management of storm water in an urban environment. EPA has estab- 
lished a two-phased NPDES Storm Water Program. The Phase II Final Rule, published in the Fed- 
eral Register on December 8, 1999, requires NPDES permit coverage for storm water discharges 
from; ( I ) Certain regulated small municipal separate storm sewer systems (MS4s); and (2) Con- 
struction activity disturbing between I and S acres of land (i.e., small construction activities). Thus, 
Phase II covers sediment discharges that might eventually enter navigable waters. 

4.1.1 Nature of Dredged and Fill Material 

The idea that the discharge of dredged or fill material into isolated waters, ephemeral drains or 
non-tidal ditches will pollute navigable waters located any appreciable distance from them lacks 
credibility. The discharge of fill material as has been classically regulated by the COE, results in the 
“discharge” of a “pollutant” that is far different from any other regulated by the CWA. Congress 
recognised the difference in the nature of discharges of dredged and fill material when it specifi- 
cally carved-oui Section 404 and named the Secretary of the Army to administer it. 
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The CWA [Sec S02 (6)J defines “rock, sand and cellar dirt" as pollutanis. Being of natural origin, 
these materials rarely contain toxic substances in toxic amounts. The COE by its own policies re- 
quires that the fill material normally be from a clean, upland source, that it may not consist of un- 
suitable material (e.g., trash, debris, car bodies, asphalt, etc), that it be free from toxic pollutants in 
toxic amounts (65 FR 12896) that it be maintained in good condition (33 CFR 325 Appendix A, 
General Condition 2; 65 FR 12893) and that appropriate soil erosion and sediment controls be 
maintained in effective working order during construction (65 FR 12893). That is, the material is 
put in place to stay, not as a form of waste to be carried away. 

Citizens who typically have the need to discharge fill material do so with the intent that the material 
will remain in place in perpetuity. Furthermore, in many locations throughout the nation, land use 
controls, a responsibility of state, not federal government, typically have requirements to minimise 
erosion and sediment runofT during and after construction as well as requiring the control of both 
quantity and quality of runofT from constructed facilities. Thus, the likelihood that a discharge of 
nil material will result in the addition of a pollutant to navigable waters located at any appreciable 
distance from the discharge is highly unlikely. 

Furtliermote, because of the sparse vegetative cover, drylands may naturally produce very high 
concentrations of suspended sediment loads (Bull and Kirkby 2002, Reid 2002). Concentrations as 
high as 68 percent solids have been documented in flash flood flows in ephemeral channels (Reid 
2002). Record levels of bedload flux during in-bank flows that exert only moderate levels of bound- 
ary shear stress occur because of the lack of an armor layer on the stream bed which is common in 
the sediment poor conditions typical of the vegetated terrain in humid regions. These levels may be 
six orders of magnitude greater than streams of similar siae in humid environments and at least an 
order of magnitude higher than that in perennial streams of similar size (Reid 2002). This being the 
case, the likelihood of a detectable quantity of suspended sediment being eroded from an intention- 
ally placed and protected fill in an ephemeral channel in drylands is exceedingly small. 

Assume, for argument’s sake, however, that we could detect suspended .sediment originating from 
an intentional 1111 above the natural background levees. The fate of suspended sediment that was 
discharged into an ephemeral channel will depend upon the physical characteristics of the channel 
and the storm event that has initiated the flow as well as the distance from origin to final disposition. 

4.2 Transport of Pollutants 

It has been said that “the solution to pollution is dilution.“ In fact, if the volume of pollutant is small 
enough in comparison to the volume of dilutant, this is true. We can pick as the threshold for a deter- 
mination of pollutant conveyance to a navigable water, either the water quality standard for that 
pollutant or the level of detectability. To avoid debate, the threshold to select is detectability. In 
general, most known pollutants can be detected by modem instrumentation at levels below those set 
for water quality standards. 

Constmction practices virtually never entail discharges of fill material into flowing waters. The dis- 
charges are either timed to coincide with dry periods in the year, or cofferdams are constructed to 
dewater the receiving area before the fill is placed. Even if there were minor flows in an ephemeral 
drain or non-tidal ditch when the fill was discharged, the idea that clean earthen material (and espe- 


35 


238 


daily gravel and rock that is normally the base for consmiction in wetter environments) that is pro- 
tected from erosion and used as the foundation for some facility could travel in delectable amounts 
the tens and in many cases hundreds of miles from ephemeral channels to navigable waters is tech- 
nically indefensible. 

As the size of a particle increases, so does the velocity of water necessary to initially sheer it and 
then transport it downstream (Leopold 1994). Materials travel as either suspended load or bedload. 
Because of their size, neither rock nor sand will be transported any appreciable distance in ordinary 
Bow conditions. Uitder flood events of high enough magnitude, these coarse particles can be 
moved, but likely as bedload which will senle-oul as soon as velocities decrease which typically 
happens when a stream widens or when small streams connect to larger ones and on the inside of 
bends on streams typically forming bars or shoals. Thus, bedload normally does not transport great 
distances and is unlikely to reach a traditionally navigable water if it is far distant from the origin. 

The finer fractions of the sediment remain suspended with a lower velocity artd, thus, can travel fur- 
ther. Of the pollutants listed in the CWA, rock, sand and cellar dirt are the three likely to be involved 
in a Section 404 fill activity. The finer fraction, i.e., the silts and clays which may be a part of cellar 
dirt, have the potential for being transported the greatest distance. Yet as discussed above, the sim- 
ple fact that transmission losses ate oDen extremely high in low-order streams especially in 
drylands, means that even the fine fractions of the soils will settle-out long before they can reach a 
navigable water if it is far distant from the origin. 

The situation where the water-borne, suspended sediments would never reach a navigable water be- 
cause of transmission losses is discussed above. However, there are some situations where water 
may not completely infiltrate through transmission losses but be so diluted by inflow from other 
tributaries by tlie time it reaches a traditionally navigable water, that it would be undetectable. The 
Potomac River network is an example. 

The COE considers the Potomac River to be navigable upstream to Wills Creek in Cumberland, 
Maryland. The USGS maintains a gage station (01603000) on the North Branch Potomac River a 
short distance downstream from its confluence with Wills Creek (Figure 20). USGS has been col- 
lecting peak stream-flow data at the station since 1889 and daily flow data since 1929. Between 
1906 and 1994, USGS also collected water quality data at varying intervals. 

The mean annual flow at the North Potomac station is approximately 1 ,293 cfs. The forth highest 
peak discharge since 1 889 (59,200 cfs) occurred on January 1 9, 1 996. The mean daily flow for this 
event was 29,400 cfs. 

Since 1 980, the USGS has maintained gage 0 1 594936 (Figure 2 1 ) on the North Fork Sand Run (a 
small, perennial stream) near Wilson. Maryland. Sand Run is located approximately 75 miles up- 
stream of navigable waters (Figure 22). The mean annual flow on Sand Run is approximately 4.5 1 
cIs. The highest recorded flow (400 cfs) occurred on January 19, 1996. 

For my example, I postulate that a developer, constructing a residential subdivision in January 
1996, graded 100 fl of an ephemeral stream at the upstream end of the North Fork Sand Run. The 
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Figure 20. North Branch Potomac River USGS stream gage station 01603000. 


ephemeral channel averaged 3 feet wide and 0.5 feet deep. Thus, a total of 1 50 ft' of soil filled the 
channel. 

The following **worst case” assumptions are made: 

1. During the storm on January 19, 1996, all of the 1500^ of soil was washed downstream 
and flowed through the gage and into the North Fork Potomac River; 

2. The water from Sand Run can flow unimpeded to navigable waters at Cumberland, 
Maryland; 

3. All of the fill material will remain suspended for the entire 75-mile trip to Cumberland 

The mean daily flow in Sand Run on January 19, 1996, was 140 cfs which equates to a volume of 
12,096,000 cf (277.69 acre-fl) during the entire day. The concentration of the suspended solids 
originating from the fill in the ephemeral channel would have averaged 12.4 ppm. The average 
daily flow in the Potomac River at Cumberland, Maryland on January 19, 1996, was 2,540, 160,000 
cf <58,314.05 acre-fl). Based on the above assumptions, the concentration reaching navigable wa- 
ters would be 0.06 ppm. Thus, even under a worst case scenario, the concentration would be below 
detection limits for instniments routinely used to measure suspended sediment. 

To place concentrations into perspective, historic data relating suspended sediment concentrations 
to discharge at USGS gage station 01603000 can be reviewed. From 1966 to 1993, 61 suspended 
solids measurements were made during a range of flow conditions. The data are presented as Figure 
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Figure 2 1 . North Fork Sand Run 
uses stream gage 0 1 594936. 


Figure 22. Locations of Sand Run 
75 miles upstream of navigable 
waters at Cumberlaiut Md. 
Jennings Randolph Lake is an im- 
poundment of the Potomac River 
located between the two. 
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23. While no measurements were made in mean daily discharges exceeding 18,000 cfs, the maxi- 
mum observed concentration of suspended sediment was 1 ,980 ppm. Assuming that this or a higher 
concentration of suspended sediment occurred in 1996 when the mean daily discharge was 29,400 
cfs, then the concentration of suspended sediment that reached navigable waters was no more than 

0.0003 percent of what was in the water from other sources. 

While the extremely low concentration that I have described might theoretically reach navigable 
waters under the assumptions I have made, albeit in undetectable concentrations, an assessment of 
the validity of the assumptions is important. 

1 . It is highly improbable that all of the material would have washed downstream because 
of state and NPDES requirements for construction erosion control and best management 
practices routinely employed in Maryland. 

2. Water from Sand Run does not flow unimpeded to navigable waters in Cumberland. In 
actuality, the fennings Randolph Lake is located between Sand Run and Cumberland 
(Figure 22). Because of the stilling action of the reservoir, it is highly unlikely that any 
suspended sediments that might have originated in the ephemeral stream at the upstream 
end of Sand Run and remained in suspension to the reservoir would have passed through 
the dam and reached navigable waters at Cumberland, Maryland. 



Figure 23. A comparison of suspended sediment concentrations to stream flow at the North Branch 
Potomac River USGS stream gage station measured during the period from 1 966 to 1993. 
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3. It is highly improbable that all of the soil in the ephemeral stream would have been of 
small-enough particle size that it would have remained suspended. Based upon the 
decrease in velocity when the Bow from Sand Run met the Bow in the North Branch, a 
large amount of the sediment would have been deposited immediately. Even if the river 
was Tree-Bowing, there are numerous eddies and backwaters in any river that would have 
caused much of the sediment to settle-out of the water as it Bowed downstream and before 
it reached navigable waters. 

This example demonstrates that in many small streams that are ephemeral, intermittent and even 
perennial, discharges of dredged or fill material, even if unprotected and subject to total erosion, 
reasonably may never teach navigable waters in delectable amounts. This fact increases in likeli- 
hood in direct proportion to the distance from the navigable water. The likelihood ofdetectable con- 
centrations reaching navigable waters if an impoundment structure exists between the source and 
the navigable reach of the river in most cases becomes essentially zero. 

5 Problems with Existing Terms and Science-Based Alternatives 

5.1 .\djacent and Isolated 

As currently defined the term “adjacenr means: 

bordering, contiguous, or neighboring. Wetlands separated from other waters of the 
United States by man-made dikes or barriers, natural river berms, beach dunes and the like 
are “adjacent wetlands” [33 CFR 328.3 (c)]; 

and the term “isolated” means: 

those non-tidal waters of the United Stales that are: (I) Not part of a surface tributary 
system to interstate or navigable waters of the United Slates; and (2) Not adjacent to such 
tributary waterbodies [33 CFR 330.2 (e)]. 

Thus, the deBnition of isolated is simply a double negative • not adjacent and not tributary. In fact, if 
the limits of COE jurisdiction in terms of what is a tributary and what is adjacent to a tributary were 
based upon technically defensible premises, there would be no need to define isolated. Clearly, any- 
thing that is not jurisdictional, is not jurisdictional, irrespective of its landscape characteristics. 

The issue of“whal is adjacent” cannot be separated from the concept of “what is a tributary.” Natu- 
ral tributaries that currently exist on the landscape in more or less unaltered form (that is not radi- 
cally channelized) generally can be readily recognized. The decision related to such natural 
tributaries is whether the stream channel is jurisdictional to the full longitudinal extent of a percep- 
tible “mark,” or whether federal jurisdiction stops at some point short of the channel head (or be- 
yond) excluding many low-order streams. Furthermore, what constitutes a tributary in a 
less-than-natural form is the subject of numerous disagreements between landowners and the COE. 
Both natural and modified channels will be discussed separately below. 
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The term adjacent has three elements. Bordering and contiguous, by their plain meaning involve a 
direct connection to a tributary and can be considered simple extensions of the tributary concept. 
Thus, ifa defined channel is otherwise jurisdictional, bordering and contiguous wetlands are simply 
extensions of that channel. The technical issue associated with bordering and contiguous wetlands 
center on whether the landscape is actually a wetland. At the center of the technical debate on what 
constitutes a wetland is the issues of frequency, duration and proximity to the land surface of water. 
For the purposes of this study, 1 will simply note that there is a vast difTerence between the guidance 
that is contained in the original 1987 Manual (Environmental Laboratory 1987) and the guidance 
questions and answers (Studt 1991 and Williams 1992) and what today is commonly practiced by 
many COE districts and the EPA. 

Where the definition of adjacent must be more clearly elucidated is with regard to the concept of 
"neighboring", i.e., nearby but not physically connected on the land surface. On February 1 3, 2001 , 
the COE Galveston district issued a memorandum entitled Adjacent/hutated Criteria. Galveston 
District Policy Number 01-001 (attached as Exhibit 2). That document provided that: 

• PROXIMITY : The actual physical closeness of a wetland to a navigable water, or water 
that is a part of a surface tributary system, is the overriding factor in determining 
adjacency. 

• Proximity should not be used alone, but in consideration with a hydrological connection. 

For example, it is possible, but not common; to have a water situated close to navigable 
water, and be isolated if it is “perched" and has no hydrologic connection. 

• HYDROLOGICAL CONNECI IONS: Relationships between navigable water, or a 
surface tributary system, must exist to be considered adjacent. Examples of hydrologic 
connections include surface tributary systems, surface water connections such as a 
stream, continuous wetland system, ditch, or watercourse that carries water from a water 
body to navigable waters, or waters that are a part of a surface tributary system, during 
normal expected flows or predictable flood events. 

• It is reasonable to consider wetlands/'waters that lie within the lOO-year floodplain as 
adjacent. 

• Sheet flow over land, outside a flood plain is not considered a sufficient hydrologic 
connection. 

• Groundwater connections ... have not been relied upon in making determinations of 
whether an area is adjacent'isolated. 

• TWO-BARRIER RULE: When at least two natural or man-made upland barriers or 
berms separate a wetlands'water from other waters of the U.S. it is isolated, not adjacenL 
even within floodplain situations. 

Galveston’s guidance makes several good points but also raises some questions about its jurisdic- 
tional decisions. 
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1 Oicfcinaon Bayou 1 




Areas witliin the 100>year floodplain are denoted by a blue Any morphologically 
disconnected wetland within the 100>year lloodplain is considered adjacent 
Disconnected wetlands in tlie 500>year floodplain (X500) may be considered isolated. 


Most importantly, Galveston recognizes that “[RJelationships between navigable water, or a sur* 
face tributary system, must exist to be OMisidered adjacent** Furthermore, Galveston acknowledges 
that **it is possible, but not common; to have a water situated close to a navigable water, and be iso- 
lated if it is 'perched' and has no hydrologic connection.** In other words, a wetland, that is horizon- 
tally in close proximity to a jurisdictional 


network channel but is vertically elevated sufli- 
ciently that water from the tributary never or 
only on extreme occasions reaches the wetland, 
is not adjacent. 

Thus, proximity alone is not sufficient to deter- 
mine that a wetland is adjacent Instead, water 
must frequently and predictably flow from the 
jurisdictional network channel TO the morpho- 
logically isolated waterbody to make it adjacent 
A recurrence frequency of once in 100 years is 
not frequent enough. Galveston*s jurisdictionaJ 
determination specified above (and adopted by 
some other COE Districts), that a wetland 
within the tOO-year floodplain (unless separated 



flow disuni fhmi a channel is adjacent? 
California 
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by two barriers), can in many cases encompass miles ofland laterally from a jurisdictional channel. 
While the 1 00-year floodplain can be specified technically with some degree of accuracy, consider- 
ing such a recurrence frequency as suflicieni to constitute a sulTIcient, direct connection to cause a 
wetland within it to be considered adjacent is not technically defensible. 

The frequency of interaction between a jurisdictional channel and a morphologically isolated wet- 
land should be such that the existence of the wetland, at least in part, should be dependent upon flow 
from the channel. A 1 00-year recurrence frequency will have no ecologically identifiable influence 
on the continued existence of the wetland. Furthermore, the mere presence ofgrey soils with bright 
splotches and the presence of vegetation with an equal probability of growing in the uplands or a 
wetlands (Facultative), is oAen the determinant on whether a feature is called wetlands. Many such 
morphologically isolated features have little technical difference from the surrounding floodplain. 

Frequent, periodic flow must be from a jurisdictional channel TO the morphologically isolated 
wetland for it to become adjacent Flow in the opposite direction, i.e., from the morphologically iso- 
lated to the jurisdictional charmel by sheet Dow should NOT be a determinant in the decision on ad- 
jacency. This is in keeping with the original intent of the term which was to capture those features 
that were an integral part of the tributary system and would have direct and regular interaction with 
iL Since overland runoff from all landscapes may ultimately flow into a network channel, 
sheet-flow in the direction from a morphologically isolated wetland to the channel is no diflerent 
than sheet-flow from any other part of the landscape and should have no bearing on adjacency. 

As is documented in many of the case studies discussed in these comments on the Advance Notice 
of Proposed Rulemaking, the distances that COE regulators specify that may separate a wetland 
from a jurisdictional channel and remain adjacent vary greatly. The COE needs to more explicitly 
define with a technically sound rationale what constitutes an adjacent wetland in the context of 
neighboring. 

5.1.1 Ephemeral Streams 

Perhaps most crucial of the three stream 

types to evaluate in this current rule-making 
process is the concept of “ephemeral 
stream.” The definition that was noticed 



some extent as a line sink for water percolat- 
ing through the vadose zone. 


Sfiring sheet flow in a wheal field. 
Mary'land 
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In the December 13, 1996, Federal Register, the Corps published its final notice of issuance, 
reissuance, and modifications of nationwide permits. Within this notice, the first national, written 
discussion of “ephemeral streams” was presented to the public. In the context of a linear footage 
limitation recommended by a few commenters for NWP 26, Corps headquarters provided the fol- 
lowing statement. 

One commenter suggested ... that it may be appropriate to raise the acreage limitations for 
projects that affect only ephemeral drainage areas. A few other commenter similarly 
recommended that the term “headwaters" include all naturally ephemeral streams 
regardless of their mean annual flow, in that they only exceed the average annual flow 
criteria because of high peak flows during the winter months, which artificially skew the 
average flow rates. We believe the existing definition for headwaters, as currently written 
in 33 CFR 330.2(b), adequately provides for the consideration of ephemeral tributary 
systems and accommodates this comment. In addition, headwaters whether vegetated or 
not provide important flood storage and water quality values to the overall aquatic system. 

If some ephemeral drainage areas are truly low value, the districts can develop attd issue 
regional general permiu to expand coverage. [61 FR 65894] 

The 61 FR 65894 discussion of the ecological value of ephemeral drains for the most part is simply 
erroneous. Efrfiemeral drains come in all sizes but they increase the speed at which water reaches 
real streams thereby exacerbating flooding problems, olten carry high sediment loads and generally 
decrease the available water for recharge into the ground. They generally do not provide flood stor- 
age or beneficial water quality values as stated by Corps headquarters in December, 1 9%. 

As discussed above, ephemeral channels in all climes generally form under the same landscape 
conditions - sparse or no vegetative cover because the presence of a dense cover of vegetation on 
the land surface softens the impact of raindrops (the initiator of erosion) and binds the soil in place 
through the network of roots and generally prevents the formation of channels. When the vegetative 
cover is sparse as naturally occurs in dryland conditions (e.g., the southwest) or on sites that have 
been filled with subsoils low in organic matter and nutrients, or bare soils resulting from 
clear-cutting of mature forests or scraping or rutting of the land surface, erosion can occur at a rapid 
rate. The channels that form may be shallow or deeply incised but carry runoff water only during 
and immediately after rain events or snowmelt. 

In the more humid climes, in most cases, a depauperate land cover is usually transient. Unless 
chemical contamination or very steep slopes are present, weed species rapidly colonize the bare soil 
and the landscape passes through a well-documented progression of serial stages until a climax for- 
est (100-years or more distant from the bare soil condition) results in a stable plant community. 
Generally, it is only during the very early stages of such succession, that ephemeral channels that 
formed during bare-soil conditions actually carry water except under the most severe events. 

Under dryland climatic conditions, and absent any other perturbation, the vegetation cover remains 
sparse and erosion continues at rates determined by such factors as intensity of storm event, soil 
characteristics and slope. Channels that form under dryland conditions may not be in response to 
surface erosion, but may actually result from the collapse of subsurface tunnels and debris slides 
among other causes. Once formed, however, such ephemeral channels will cany water (and high 
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loads of eroded sediment) during and shortly after storm events until obliterated by some more cata- 
strophic event. 

Prunuske (1999) in a letter to the San Francisco District of the COE stated; 

Most of the ephemeral channels we find in Marin and Sonoma Counties were created by 
human-induced disturbances, particularly grazing. Ranch road drainage, or soil 
compaction combined with the conversion to annual grasses have focused flow into 
channels in the upper watersheds, instead of allowing it to slowly sheet or flow below the 
surface into established streams. Many of these recent channels ate actively eroding. By 
draining the surrounding soil, they significantly reduce the ecological function of the 
rangeland. In addition, they deliver rainfall and sediment to downstream channels at an 
accelerated rale which contributes to the degradation of habitat in the main stem and in 
critical tributaries. The San Francisco District’s curtent interpretation of the regulations 
discourages landowners from eliminating such drainages and thereby restoring upper 
watershed areas. Protecting these channels just doesn't make ecological sense, and it 
creates a tremendous burden on landowners and Corps slafT. 

Jurisdictional definitions need to be as specific and as quantifiable as possible. They need to be pro- 
mulgated through proper mlemaking procedures and not be adopted simply as part of a permit no- 
ticing process. COE Districts and others have attempted to use science-based factors to distinguish 
between ephemeral and other types of streams for many year. Baltimore District Branch Guidance 
Letter 95-01 specified features that indicated that a stream was intermittent: 

5. The following, criteria are suitable for identifying intermittent streams. The presence of 
at least one of these criteria is adequate to make an intermittent stream determination and 
establish Federal regulatory jurisdiction. Although this information is for regulatory 
purposes only, an attempt has been made to base the criteria on current scientific 
knowledge. 

a. An ordinary high water mark as defined in item #3 above. 

b. Designation on official maps, such as USGS, SCS and county’ topographic maps. 
Clearly, the fact that a stieam is not shown on one or all of these maps is not 
conclusive evidence that the channel is not an intermittent stream. However, if the 
channel is not designated on at least one of these maps, the presence of one of the 
other criteria is necessary to make an intermittent stream determination. 

c. Sediments which exhibit some hydric soil characteristics, such as evidence of 
oxidationyreduction reactions (e.g. redoxtmorphic features). Obviously, if the 
channel substrate is not sedimentsoil (e.g. gravel, cobble, bedrock), hydric soil 
characteristics will not develop and the presence of one of the other criteria will be 
needed to make an intermittent stream determination. 

d. Evidence of aquatic life, such as insects, bivalves, crustaceans, etc. The types of 
aquatic life present may be dependent on the channel substrate [e.g., mayflies 
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(Ephemeroptera) with bedrock, fingernail clams 
(PsiJium) with rubble, snails {Physa) with 
cobble-gravel, snails {Lymnea) with sand, 
crayfish (Pnxambarwi) with mud, and 
oligochaete worms with organic material]. The 
species present may also be influenced by water 
quality, and for at least some species, their 
presence may be seasonal and periodic. 

e. Data from monitoring wells to determine 
whether the stream receives at least seasonal 
contributions from groundwater. However, 
monitoring wells should be used ONLY in the 
most extreme circumstances. 

In 1998, Wilmington District developed the Inlermittenl 
Channel Emhalion Form with science-based criteria 
similar to those developed by the Baltimore District. The 
North Carolina Division of Water Quality has developed 
Perennial Stream Reconnaissance Protocols (2000, 

Version 2.0) and Fairfax County, Virginia has built upon 
all of these to develop its Perennial Stream Field Identi- 
fication Protocol (2002). 

The definitions of perennial, intermittent and ephemeral streams that were first identified by 
Metaner (1923) and subsequently adopted with modification by Hedmon and Osteikamp (1982) 
and others in the scientific community are technically-based and have withstood the lest of time. 
They could serve as suitable replacements for those put forth in the NWP Notice. These definitions 
read as follows: 

A perennial stream or .stream reach, has measurable surface discharge more than 80 
percent of the lime. Discharge is at times partly to totally the result of spring-flow or 
ground-water seepage because the streambed is lower than surrounding ground-water 
levels. 

An intermittent stream or stream reach, has surface discharge generally between 1 0 and 80 
percent of the time. Because an intermittent stream channel is at or near the water-table 
surface, discharge can be the result of a discontinuous supply from springs or 
ground-water seepage, a discontinuous supply from surface sources, including runoff of 
rainfall and seasonal snowmelt, or both. If a channel has sustained periods of no 
slreamflow interrupted by a seasonal period of continuous streamflow, at least I month in 
length, the stream or .streams is intermittent. 

An ephemeral stream or stream reach, is one that flows only in direct response to 
precipitation; measurable discharge generally occurs less than 10 percent of the time. It 
receives no long-continued supply from melting snow or other surface sources. Because 
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an ephemeral stream channel is at all times above the water table, it also receives no water 
from springs or sustained ground-water seepage. 

Each definition specifies a duration that is quantifiable based upon stream gage data or that can be 
extrapolated regionally to ungaged streams based upon climatic conditions and the size of the 
catchment necessary to support a flow of specified duration. Each also provides a conceptual 
framewofl based upon the origin of flow. Setting a specified, quantitative definition for each will 
allow the field observation-based methods of Baltimore and Wilmington Districts to be refined. 

Of course, characterizing streams as perennial, intermittent or ephemeral should not be the indica- 
tor of whether they are subject to Section 404 jurisdiction. A jurisdictional determination should be 
independently derived and based upon the distance to navigable waters and whether water or pollut- 
ants in detectable concentrations would actually reach navigable waters and the frequency and du- 
ration of such occurrences. 

5.2 Ordinan High Water IVIark (OHWM) 

As discussed in the Channel Formation section of this study, a ‘"mark” on the landscape may form 
from other than surface water processes. In dryland fluvial systems, channel geometry is more 
likely to be influenced strongly by a large event of low recurrence frequency. Utilizing the charac- 
teristics which currently define OHWM, in dryland systems is likely to yield lateral jurisdictional 
decisions that extend well beyond a recurrence frequency identified by the courts as appropriate. 

Lichvar ei al., (2002), research scientists with the Waterways Experiment Station (WES) of the 
COE, observed that the criteria for frequency and duration for OHW have not been defined under 
the CWA or any guidance from the Corps for 
field delineators'. Lichvar et u/., note that in an 
effort to provide background information con- 
cerning physical characteristics of xeric fluvial 
systems. Corps Districts in the southwestern 
United States have provided guidelines for 
making jurisdictional determinations for waters 
of the United States but have not provided any 
guidance for the requirements of frequency or 
duration of ponding or flowing waters. Spe- 
cifically, they refer to guidance issued by the 
U.S. Army Engineer Division, South Pacific 
and authored by Allen and Malanchuk (2001). 

Allen and Malanchuk summarized some of the 



1 Being researchers, it is understandable that they were probably unaware that the courts 
have addressed the frequency issue. 


47 


250 


literature related to the formation of OHWM in the drier climes of the southwest. 

Due to the general lack of soil development and vegetation coverage in arid areas, peak 
discharges for very high magnitude storm events are larger for dryland basins than similar 
sized humid basins; however, this generalization is usually only valid for basins that are 
less than 2,600 km'. In basins larger than 2,600 km% increased precipitation results in 
higher magnitude flood events in humid areas (Graf 1988a). The general lack of 
developed soils and vegetation also results in reduced lag times between precipitation and 
surface flow in drylatid river channels (Graf 1988a). These dryland channels can be 
several hundred feet in width and, in many cases, there are portions of the year in which 
they may be completely dry. However, in years with above average precipitation, the 
entire channel width is often inundated with flow (Bull, 1991; Cooke 1984). To illustrate 
the dramatic variations in surface flow, for the Gila River in Arizona the peak discharge 
for a 50-year flood event is 280 times the annual flood. In contrast, the 50-year flood for a 
watershed in Pennsylvania is only two and one-half times as large as the annual flood 
(Graf 1 988b). Because braided rivers are subject to very wide fluctuations in discharges 
over a short period of time, their channels frequently change configuration to 
accommodate these large variations in surface flow. Since sporadic large flow events 
characterize braided channels, dryland fluvial systems usually exhibit long periods of little 
morphologic change interspersed with short-term dramatic changes in channel 
configuration (Allen 1999; Graf l98Sa; Lustig 1965). 

Horizontal instability, resulting from changes in discharge, sediment load and riparian 
vegetation, is often present in dryland braided river systems. On large alluvial fans, the 
plugging of channels with sediment and debris results in dramatic changes in the location 
of active channels (Cooke el at. 1993; Graf 1988a; Mount 1995). Rates of channel 
migration are highly variable and depend on the magnitude of storm flows and the 
resistance of channel substrate. 

Allen and Malanchuk (2001 ) identify the fundamental problem with attempting to use the concept 
of OHWM as currently defined in dryland networks - channels are generally formed by large, infre- 
quent events and do not represent the "ordinary" events that the courts have said are subject to regu- 
lation. They continue: 

Large alluvial fans are also a typical landscape feature in dryland watersheds (Graf 
1988a). Alluvial fans serve as transfer systems for materials eroded from mountain 
masses and destined for deposition in adjacent basins. Individual alluvial fans ate variable 
in size depending on their age and the supply of sediment available for their construction 
(Graf 1988a). The location of fans in arid regions is influenced by several factors 
including the lack of vegetation that results in the position of drainage channels being 
unfixed, the distinctive topography in the transition area between mountain slopes and the 
valley floor and areas where the percentage of highland is greater than the bordering 
lowland area. Fans in drylands tend to be larger than those in humid regions, probably 
because continually flowing streams typical of humid areas remove materials relatively 
quickly from distal parts of the fans. Alluvial fans originate where confined streams issue 
from mountain fronts onto open basin floors. In general, alluvial fan development can be 
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linked to a combination of stream channel 
widening and channel migration (Graf 198Sa). 

As a result, alluvial fans are characterized by 
braided channels with many threads that reduce 
ilow velocity and increase deposition on the 
alluvial fan surface (Graf 1988a). The form of 
fans has three basic elements consisting of the 
channels, elevated or old fan surfaces and recent 
depositional areas down slope of the channels. 

The overall shape of a fan system includes a 
catchment area, the feeder channel and the fan. 

The feeder channel connects the catchment area 
to the fan and is usually constricted as a resuh of 
confinement within a tight valley. The channels 
below the feeder channel are the distributaries 
and the local braided discharges on the fan itself 
(Cooke/ a/. 1993). Based on the above physical 
characteristics, alluvial fans in arid areas will 
include some channels subject to Section 404 of 
the Clean Water AcL However, due to channel 
migration, alluvial fans will also support 
numerous historic channels, which only convey 
ilow during extremely large storm events. Based 
on the above. Corps jurisdiction over channels 
occurring on alluvial fans will usually be 
confined to the feeder channel, the current main 
distributary channels for the alluvial fan and their 
direct tributaries. 

On alluvial fans, a common landscape feature where 
mountains transition to plains, Allen and Malanchuk 
(200 1 ) identify that there are many channels that are historic and should not be regulated under Sec- 
ticm 404. Furthermore, and depending upon the size of the catchment, there are numerous ephenv 
eral channels in drylands which completely terminate on alluvial fans due to small volumes 
discharged and hi^ rates of transmission losses. Such channels do not form a conduit to navigable 
waters and, thus, should not be jurisdictional. They continue; 

... Since jurisdictional determinations in dryland river systems will, by necessity, 
emphasize “ordinary" storm events, a relatively large climatic data set is required to 
capture an adequate number of flood events to analyze changes in discharge over time. As 
part of any jurisdictional determination for dryland river systems, limitations of the 
available climatic data must be recognized and extrapolation of recorded data should be 
minimized. 

Allen and Malanchuk (2001 ) almost hit the nail on the head when they observe that the key to juris* 
dictional determinations is “ordinary" storm events. Had they omitted the word “storm," they 
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would have been consistent with the courts. In prac- 
tice, the COE headquarters, at least, generally de- 
scribes the OHWM as that elevation on the bank 
where water Hows during the wetter part of the year 
but not during storm or Hood flows. Thus, it would de- 
scribe the channel in which water flows after a storm 
surge has passed and the water has receded and is 
flowing clear. This concept is elucidated in the ruling 
in t/.S. V Pend OreiUe Public UtUity Dist. No. I. 926 
F.2d 1502 (9* Cir. 1991) which held that: 

In calculating ordinary high water line, both 
federal and Washington state law mandate 
exclusion of annual spring floods. 

“High water line*' for a river did not include 
annual spring flood; right of state to riverbed 
was limited to line of ordinary high water level 
and not line of highest water that could be 
proved. 

The ruling in Pend Oreille also cited back to U.S. v. 
Oaridge, 416 F.2d 933, 934 (9* Cir. 1969) and fol- 
lowed the Hoyvard v. Inf^soll, 54 U.S. (13 How.) 
409, 14L.Ed. 1S9( 1851) Supreme Court ruling reject- 
ing; 

the mistaken assumption that the annual 
spring floods of the river determined the 
ordinary high water line. 

I have discussed their statements concerning the avail- 
ability of data above. In general, there are far more 
data available than anyone has ever examined in an at- 
tempt to define OHWM from scientifically valid 
standpoint. Allen and Malanchuk <2001 ) continue: 

In general, the OHWM for a stream is usually 
determined through an examination of the recent 
physical evidence of surface flow in the stream 
channel. In dryland fluvial systems typical of the 
desert areas, the most common physical 
characteristics indicating the OHWM for a 
channel usually include, but are not limited to: a 
clear natural scour line impressed on the bank; 
recent bank erosion; destruction of native 
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terrestrial vegetation; and the presence of litter and 
debris. For many small desert wash systems, the 
presence of ccmtinuous well-developed upland 
vegetation in the stream channel is a good indicator 
that it only conveys surface flow during extremely 
large storm events and, as a result, would not 
usually constitute a jurisdictional water of the 
United States. However, the presence of native 
riparian species in a dry wash is usually a good 
indicator that the stream channel usually exhibits 
surface flow during both small and moderate storm 
events. 

In their analysis of jurisdictional waters of the 
United Stales at Edwards AFB [Air Force Base] in 
southern California, WES also utilized the 
following indicators as physical evidence of an 
ordinary highwater mark: the type and shape of 
mud cracking, surface staining (faint to dark 
reddish-brown stains from pon^d water), algal 
crusts and algal flakes [cyanophytes (blue green 
algae), OsciUartoria sp. and Microcoleus sp. and 
other types of bacteria undergo ecological 
succession in response to variations in moisture]. 
By identifying the species of algae/bacteria present 
in a low-lying area, WES was able to determine the 
amount of surface moisture that was ordinarily 
present in the given water body. In addition to the 
standard indicators for the ordinary highwater 
mark, the above physical indicators were used to 
delineate the extent of waters of the United States 
for playas, clay pan complexes and dry washes at 
Edwards AFB in Los Angeles County, California 
(U.S. Army Corps of Engineers 1996). 

The above discussion by Allen and Malanchuk (2001) 
could lead one to believe that a whole host of indicators 
is now available to determine OHW in dryland lentic 
systems. This is not the case. The “indicators" of 
OHWM attributed to the study conducted by WES at 
Edwards AFB as well as at other locations and those de- 
rived from the general literature were reviewed by 
Brostoff et al. (2001 ). They concluded: 

A review of the technical literature on playas has 
identified unambiguous morphological features 
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associated with inundation and'Or shallow saturation. However, none of this material 
addresses sequential episodes of inundation for use in establishing the duration or 
frequency of flooding needed to establish OHW. Further, the longevity of these features is 
questionable; there ate no data to suggest that the absence of such features may be used as 
evidence for the abseitce of inundation or saturation, and some features may be greatly 
confounded by factors such as soil chemistry. Consequently the delineation of playas is 
currently based on a mixture of meager technical data, best professional judgement, and 
site-specific inferential study. While some site-speciflc work will probably always be 
required because of the inherent variability among playas, productive lines of research that 
would contribute greatly to the consistency and cost effectiveness of ptaya delineation do 
exist. Laboratory work on playa sediments specifically investigating the relation between 
hydrology and ( I ) surface crack formation, (2) crust formation (both biotic and abiotic), 
and (3) possible layering phenomena, would produce readily usable information for playa 
delineation in the field. Further laboratory work on the chemical and microstructural 
responses ofplaya sediment to inundation and saturation would yield tools for instances in 
which other indicators were unreliable. Studies on the effect on vegetation of the 
relationship between salt accumulation and hydrology would also produce useful 
indicators. 

While some of the concepts may hold promise, a great deal more research must be conducted before 
the more esoteric of these indicators should be adopted as COE policy. What can and should be 
done immediately, however, is a thorough analysis of readily available precipitation data correlated 
to satellite imagery along the lines of study by Lichvar et al. (2002). However, as identified by 
Lichvar et al., a firm policy decision must be made concerning duration and frequency of events 
that establish an OHWM before any meaningful analyses can be completed. 

Allen and Malanchuk (2(K>I ) continue: 

Because braided rivers are subject to very wide fluctuations in discharges over a short 
period of time, their channels frequently change configuration to accommodate these 
extremely large variations in surface flow. As a result, dryland fluvial systems usually 
exhibit long periods of little morphologic change interspersed with short-term dramatic 
changes in charmel configuration (Allen 1999; Graf 1988a; Lustig 196S). When 
conducting jurisdictional determinations in arid areas. Regulators and environmental 
consultants should be cognizant of the above physical characteristics of dryland fluvial 
systems and insure that the horizontal extent of our jurisdiction includes small to moderate 
storm events, but is not so expansive that it incorporates field evidence from the 25-year, 
SO-year or 1 00-year storm event. In addition, braided streams can exhibit a small low flow 
channel from short-term recessional flows; however, any jurisdictional determination for 
waters of the United States should incorporate physical evidence associated with small to 
moderate storm events not evidence from recessional flows. Based on the above, the 
horizontal extent of Section 4(M jurisdiction will usually include the active stream 
channel(s) and flood terraces immediately adjacent to tliese active braids. However, flood 
terraces that are several feet higher than the active stream channel may not be inundated by 
small or moderate storm events and. as a result, may not be regulated as waters of the 
United States. Alluvial fans in arid areas will also include channels subject to Section 404 
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ofthe Clean Water Act. However, due to channel migration, alluvial Tana will also support 
numerous historic channels, which only convey flow during extremely large storm events. 

As a result. Corps jurisdiction over channels occurring on alluvial fans will usually be 
confined to the feeder channel, the current main distributary channels for the alluvial fan 
and their direct tributaries. 

While the Allen and Malanchuk (200 1 ) review of dryland fluvial conditions highlights many of the 
important issues associated with the extent of COE jurisdiction in such climes, the end result of its 
effort • a Jurisdictional Checklist • essentially negates the technical discussion by reverting back to 
the physical manifestations of an OHWM as defined in COE regulations including “ litter, debris, a 
natural scour line impressed on the bank, absence of native vegetation and eroded stream banks.” 
Thus, the frequency and duration of an event play no part in the determination of COE jurisdiction. 
This fact becomes clear in the guidance for use ofthe Jurisdictional Checklist which provides that: 

For the purposes of this document, factors for determining waters of the United States in 
arid and semi-arid regions were grouped into three general categories including flow 
regime, geomorphic feature and general indicators of surface flow. For the flow regime 
category, valid indicators of waters of the United States include intermittent or ephemeral 
surface flow with channel vegetation, intermittent or ephemeral surface flow with no 
channel vegetation or adjacent vegetation, intermittent or ephemeral surface flow with 
surrounding vegetation, but no channel vegetation, perennial surface flow and perennial, 
intermittent or ephemeral standing water. For the geomorphic feature category, various 
types of water bodies were included from lakes and depressional wetlands to arroyos and 
desert washes. The purpose of this category is to identify the general type of water body 
present and to ensure that the selected flow regime and geomorphic feature are consistent. 
Furthermore, this category also allows delineators to characterize the general channel 
morphology present and indicate the general geomorphic setting for the water body. 
Indicators of surface flow include litter, debris, a natural scour line impressed on the bank, 
absence of native vegetation and eroded stream banks. The above three categories form a 
S by 1 0 matrix and, for a water body to be considered jurisdictional, it must match one of 
the indicators for flow regime, geomorphic feature and surface flow (e.g. you must be able 
to check at least one of the boxes in the matrix). The greater the numbtf of boxes that can 
be marked in the attached matrix, the more physical evidence that is present to support 
taking jurisdiction over the given water body. When utilizing the attached matrix, users 
should be aware that the flow regime and geomorphic features opposite from each other in 
the matrix are roughly representative of each other. Althou^ perennial streams are 
included in the attached matrix, this methodology assumes that these types of stream 
systems will be relatively rare in arid areas and, without the presence of adjacent wetlands, 
exhibit much clearer evidence of an ordinary highwater mark when compared to braided 
ephemeral and intermittent stream channels. 

As part of the above methodology, there are a number of assumptions that the user must 
consider when utilizing the attached matrix. First, a basic assumption for the above 
methodology is that accurate jurisdictional determinations can be made in arid regions 
utilizing the physical manifestations of flow regime, geomorphic features and'or general 
indicators of surface flow. Furthermore, given a similar set of physical data, this 
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Two weather stations are near the Lake. The 30-year normal precipitation is: 


Station 

J 

F 

.M 

A 

.M 

J 

J 

A 

S 

O 

N 

D 

I 

Baker 


.55 

.66 

.18 

.13 

.07 

.19 

.48 

25 

.18 

.24 

.25 

3.71 

Barstim Kire 

.92 

.S2 

.61 

.14 

.07 

.05 

.23 

.22 

.25 

.18 

J7 

.47 

4.33 

Mean 

.72 

.68 

.63 

.16 

.10 

.06 

.21 

.35 

.25 

.18 

JO 

.36 

4,02 

ETo Barykm 

2.24 

5.01 

5.18 

6.44 

8.26 

9.20 

9.52 

8.16 

6.37 

4.69 

2.83 

2.08 

67.98 


Any precipitation Tailing in this arid climate would evaporate almost immediately. Annually, 
ETo exceeds precipitation by more than 1 5 times. In January and February, ETo exceeds precip- 
itation by 3 times. Even if the average rainTall Tor any month Tell in one event, there likely would 
not be any surface water that did not soak into the soil. It is only an infrequent cloudburst that can 
cairse water to pond on the surface even for a brief period. Yet a debris line can “mark" the edge 
and last for months to be misinterpreted as “ordinary." 


methodology assumes that experienced delineators would reach similar conclusions 
regarding the presence or absence of waters of the United Stales and the location of the 
ordinary highwater mark. Another basic assumption of this methodology is that the 
greater the number of boxes checked in the matrix, the more physical evidence available to 
justify the presence of a water of the United States. Given that dryland Huvial systems are 
dominated by dynamic flow events, the physical evidence in stream channels is subject to 
large-scale changes over a short period of time. As a result, jurisdictional determinations 
based on the above methodology have a finite life span and may need to be updated after 
very large storm events. Furthermore, since the Regulatory Program is based on federal 
regulations that can be modified both by Congress and case law, any jurisdictional 
determination based on the above methodology may need to be modified to be consistent 
with the current definition for waters of the United Stales. 
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Even in the absence of wetlands, some COE districts have concluded that an OHWM is not always 
necessary to assert jurisdiction over channels and morphologically isolated wetlands. Numerous 
cases that have been subjected to the Administrative Appeals Process and others that have not ate 
discussed in the comments responding to this rulemaking and indicate that the COE policy ex- 
pressed at 5 1 FR 4 1 2 1 7 ( 1 986) — that in the absence of wetlands, the upstream limit of Corps ju- 
risdiction also stops when the ordinary high water mark is no longer perceptible”— is no longer true, 
but subject to local interpretation and modification. 

The U.S. Army Engineer Division, South Pacific, through the work of Allen and Malanchuk 
(2001), has recognized the need for a science-based determination of jurisdiction under Section 
404: 


To improve the consistency of jurisdictional determinations in arid and semi-arid areas. 
Regulators and environmental consultants should try to utilize available hydrologic 
information for the given water body, including estimates of runoff associated with the 
1-year through 100-year storm events. The SCS Direct Runoff Method is a relatively 
simple technique that has been developed to estimate the volume of runoff associated with 
a given precipitation event in a watershed (Ward and Elliot 1995). The SCS Direct Runoff 
Method only requires data for the depth of rainfall, runoff potential for the soils, estimates 
of antecedent soil moisture and a land use description. The Rational Method is a common 
equation that is used to estimate the peak flows associated with various storm events in a 
watershed and its sub-basins (Dunn and Leopold 1978 and Ward and Elliot 1995). The 
Rational Method requires estimates for the average rainfall intensity for the given 
magnitude of the storm event (e.g. I -year, 5-year or 1 00-year), the catchment area and the 
longest flow path in the basin (hydraulic length). Using Manning’s Equation, the velocity 
of ftew in a given stream channel (feet per second), based on the channel bed slope, the 
hydraulic radius of the stream channel and the roughness of the channel, can be calculated. 
With basic information concerning the channel geometry. Manning’s Equation can be 
used to estimate the area of a stream channel that is inundated by a variety of storm events, 
including the 2-year or 5-year storm event (Ward and Elliot 1 995). E>etailed information 
concerning the above methods for estimating discharge in stream channels is available in 
most hydrology text-books (Dunn and Leopold 1978 and Ward and Elliot 1995). Using 
available hydrologic information and reliable estimates for storm Hows, Regulators and 
environmental consultants should ensure that the horizontal extent of Corps jurisdiction is 
consistent with reliable discharge data ancLor estimated storm flows for the given fluvial 
system. 

While this statement suggests that a storm-event flow should define jurisdiction, it is clear that the 
flow must be more "ordinary” than even a storm event with a 1 -year recurrence frequency. Never- 
theless, the general approach described above is moving in the correct direction for the establish- 
ment of a technically defensible means of defining COE jurisdictional limits. Rather than utilizing 
the vast amount of data available to determine peak flows or storm event of 1, 5 or 10-year recur- 
rence frequencies, the COE should utilize the data to examine frequency and duration of flow and 
the mean annual flow record. 
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The Federal Register Notice reissuing N WPs in 2000 discussed some aspects of the technical basis 
for determining points on streams with specific flow regimes: 

One of these commenters recommended using drainage area as a substitute. Another 
commenter suggested that the guidance in the preamble to the final rule for the NWP 
regulations (33 CFR part 330) published in the November 22, 1991, Federal Register (56 
FR 59 1 1 2) should be used to establish where the I cfs point of a stream is located. That 
guidance described how to determine the geographic location of the limit of headwaters 
for perennial, intermittent, and ephemeral streams. District engineers will utilize the best 
methods available to identify where the average annual flow ofa stream is I cfs. Although 
the guidance published in the November 22, 1991, Federal Register was intended to assist 
district engineers and the regulated public in identifying the geographic location of 
headwaters (i.e., where the average annual flow is less than 5 cfs), this guidance can also 
be used to locate the I cfs point on a stream. District engineers can utilize the median Dow, 
rather than the average flow, to establish where the 1 cfs point on a stream is located. This 
approach recognizes that streams with highly irregular (lows, such as those occurring in 
the western portion of the United States, could be dry at the I cfs point for most of the year 
and still average, on an annual basis, a How of I cfs because of high volume, flash flood 
type flows which greatly distort the average. Furthermore, we recognize that using the 
median (low for an entire year in streams that have no stream flow for over half the year 
but with flows greater than I cfs for several months would also distort the average. It 
should also be noted that precision is not required in establishing the 1 cfs point The 
definition allows the district engineer to use approximate means to compute it The 
drainage area that will contribute an average annual flow of 1 cfs can be estimated by 
approximating the proportion of average annual precipitation that is expected to find its 
way into the stream. Knowing the amount of area that will produce this flow in a particular 
legion, the I cfs point can be approximated from drainage area maps. For example, in most 
areas of the eastern United States (i.e., east of the Mississippi River), one square mile of 
drainage area produces I cfs of stream flow annually [65 FR 1 2829, March 9, 2000]. 

There are other well-established, technically-based methods for estimating flow regimes. Tlie Soil 
Conservation Service (now NRCS) has for decades reported on methods to predict runoff and vari- 
ous flow regimes based upon such factors as the size of the drainage basin (or catchment), the slope 
of the land, the nature of the soils and the vegetative cover , the climate, and the morphology of the 
channels. In 1975, the Soil Conservation Service (SCS) fust issued its Technical Release 55 
(TR-55) Urban Hydrology for Small Watersheds (SCS 1975) to calculate, among other elements, 
storm runoff. In June 1 986, Major revisions were made to TR-55. In 1 998, Tr-55 was again revised 
and the computer software was updated. The fundamental concept of the process is found in Part 
630 of the National Engineering Handbook (NRCS). SCS also explains the calculations in Agricul- 
tural Handbook Number 590 (SCS 1982). 

F undamental in the computation of runoff is the development of runoff curve numbers. These num- 
bers are dependent upon two natural landscape features: the infiltration and transmissivity of water 
into and through soils and the type of surface covering the soils (NRCS 2002). 
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Soils are classified into Hydrologic Soil Groups (HSG) to indicate the minimum rate of infiltration 
obtained for bare soil after prolonged wetting as well as the transmission rate • the rale at which wa- 
ter moves in the soil (SCS 1986). The four soil groups are defined as follows: 

Group A soils have low ninoff potential and high infiltration rales even when thoroughly 
welted. They consist chiefly of deep, well to excessively drained sand or gravels and have 
a high rate of water transmission (greater than 0.30 in'lir). 

Group B soils have moderate infiltration rates when thoroughly wetted: chiefly soils that 
are moderately deep to deep, moderately well drained to well drained, with moderately 
fine to moderately coarse textures. These soils have a moderate rate of water transmission 
(0.15-0.30 inlir). 

Group C soils have low infiltration rales when thoroughly wetted and consist chiefly of 
soils with a layer that impedes downward movement of water and soils with moderately 
fine to fine texture. These soils have a low rate of water transmission (0.05-0. 1 5 in.'hr). 

Group D soils have high runoff potential. They have very low infiluation rales when 
thoroughly welted and consist chiefly of clay soils with a high shrink-swell potential, soils 
with a permanent high water table, soils that have a claypan or clay layer at or near the 
surface, and shallow soils over nearly impervious material. These soils have a very low 
rale of water transmission (0-0.05 indir). 

The USGS has been collecting stream gage data for almost a century in some locations and has a 
broad network of gaging stations throughout the United States. The USGS produces annual reports 
for all of its gaging stations providing not only daily (and in many cases 15-minute and real-time) 
data, but summary statistics for various metrics. 

As a general concept according to Leopold ( 1 994), it is the mean annual flow that inundates a chan- 
nel 25 to 30 percent of the time (91 to 109 days). Mean annual flow is routinely reported for all 
gaged stations in the United Slates. Since about 265 days a year the flow will be less, the mean an- 
nual flow represents a rather large flow. This discharge will typically fill the channel to approxi- 
mately 1/3 bank full. Generally, bankfull discharge will occur only one or two days a year and has a 
recurrence interval that averages 1.5 years (Leopold 1994). 

Mean annual flow is routinely estimated on ungaged streams by using the relationship of drainage 
basin size to discharge characteristics of gaged streams in the same region; i.e., the number of 
square miles of catchment necessary to produce a certain mean aimual flow. The mean annual flow 
(or runolT) can then be related to the duration of flow and thus, channels can be classified as peren- 
nial, intermittent or ephemeral. 

Various authors have taken the process even further through directed research on gaged streams 
with various flow durations. Hedman ( 1970) studied channel geometry of 48 gaged streams in Cali- 
fornia and found that the average annual runoff in ungaged streams can be estimated from replicate 
field measurements of the width and average depth of cross sections between bars or berms in the 
channel by application of equations developed using regression analyses of physical characteristics 
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for gaged streams. Separate equations are necessary for perennial and ephemeral streams and the 
accuracy of estimates is greater for ephemeral streams (SE • 29%) than for perennial streams 
(SE-38%). 

Hedman et al. ( 1 972) related mean annual runoff and peak discharges with selected recurrence in- 
tervals to width and average depth of cross sections between channel and point bars on perennial 
streams in the mountains of Colorado. Using regression analyses, they developed formulae that 
could be used to estimate slreamflow on ungaged streams in Colorado. 

Hedman and Osterkamp (1982) continuing this line of research, collected data on width of active 
channel, active-channel depth and sediment characteristics of the bed and chaiuiel in association 
with ISI gage stations located throughout the western U.S. (All states from North Dakota to Texas 
and west). Using regression analyses, they determined a series of equations for determining mean 
annual runoff (as well as flood frequency) from simple field measurements in various climatic re- 
gimes. 

Thomas and Benson (1975) developed similar regression equations to estimate streamflow in four 
regions of the United States: eastern, central, southern and western. They found that medium flows 
can be estimated with the greatest accurax^y and that estimates were more accurate in the humid 
eastern and southern regions than in the more arid western and central regions. 

Hayes ( 1991 ) used 715 gaged sites in Virginia to calculate regression equations to predict low-flow 
characteristics at ungaged stations. He found that a simple drainage-area proration can be satisfac- 
torily used to estimate flows on ungaged streams i f there are no major tributaries between gaged and 
ungaged sites. A more complex transfer method must be used when major tributaries intervene. 

Lichvar el al., (2002) at the request of the COE in the southwest, conducted a pilot study to identify 
the OHWM in a closed, nonflowing system (lentic). In an effort to provide supporting evidence for 
the frequency and duration of surface hydrology of playas in the arid Southwest, case studies were 
performed for several playas in the western Mojave Desert, California. The purpose of their study 
was to estimate the frequency of playa inundation lasting 1 6 days (typical Landsat frequency) or 
more by coupling available Landsat images from the past 21 years with precipitation data from the 
last 50 years. 

The playas are contained within the boundary of the Pleistocene Lake Thompson. They observed 
that the majority of the vegetation located on the Pleistocene lakebed is composed of members of 
the chenopod family with several phases of saltbush plant communities, however, the playa sur- 
faces are devoid of vegetation. Being devoid of vegetation (thus, not wetlands), the jurisdictional 
test is the OHWM. However, as they correctly observed, there is no quantitative threshold defining 
the OHWM. 

Using satellite imagery, Lichvar, el at., demonstrated a correlation between precipitation and inun- 
dation. Lacking a quantitative standard for OHWM, they conceptually compared frequency and du- 
ration to the requirements for wetland hydrology. They found that the frequency of inundation was 
0.5 1, i.e.. more frequently than every other year and concluded that duration satisfied the wetland 
hydrology requirement of 5 percent duration (note that 5 % does not correctly identify wetland hy- 
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drology duration especially in the absence orhydrophytic plants) but could not say whether it repre- 
sented an OHWM. 

Despite the fact that Lichvar, et al. (2002) used the wrong duration for wetland hydrology, did not 
present error coeflicients for their statistics and only found it necessary that “some part of the playa 
surface was inundated for at least 14 days during the growing season,” they did demonstrate that 
there are technologically advanced methods that can be used to determine jurisdictional limits. 
They also demonstrate the need for well-defined, quantitative definitions and rules, but such do not 
exist today. The needed rules must be based upon frequency and duration - concepts that are used on 
a daily basis in the COE Section 404 regulatory program. 

5.3 Speci^’ing Frequency and Duration - An Example 

To elucidate this concept, consider the situation where a hypothetical wetland in Virginia borders 
the traditionally navigable Potomac River as it passes Washington, DC. The National Ocean Ser- 
vices maintains tide gage 8S94900 located at the Washington Boat Lines facility at Pier 4 in a 
1 0-foot by 1 0-foot room located in the interior of the maintenance area near the south end of the pier 
(Figure 24). The daily range in tides averages 3.18ft. The COE will likely terminate its Section 10 
jurisdiction at the mean high water line which can be calculated accurately because of the existence 
of records from November 10, 1924. Under Section 404, the COE would likely extend its jurisdic- 
tion to the high tide line (which can also be accurately identified) and beyond if the landscape quali- 
fies as wetland. Jurisdiction over this wetland would be fully consistent with the situation addressed 
by the Supreme Court in Riverside Bayview. At some point on the landscape, however, the COE 
w ill determine that there is no longer water present frequently for sufficient duration and in proxim- 
ity to the surface to call that point “wetland.” The COE's jurisdiction will completely terminate at 
that point 
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If an entity proposed to fill a portion of the wetland landward of the mean high water to build a res- 
taurant, it would need a permit from the COE under Section 404 of the CWA. The COE would eval- 
uate the effect of the fill on the wetland and the Potomac River and decide if a permit should be 
granted. If the same entity, however, decided rather than placing any fill into the wetland, it would 
use the soils to fill the nonwetland immediately upslope of the wetland boundary to construct its 
restaurant, the COE would have absolutely no authority to regulate the action. 

The likelihood of sand, rock or cellar dirt eroding from the stabilized fill, entering the wetland and 
the navigable Potomac River and “polluting" in either case is low and essentially the same whether 
the fill is placed in the wetland or immediately upslope of the jurisdictional limit. In the latter case, 
however, the COE would have no jurisdiction over the discharge of the fill and no ability to evaluate 
or regulate any potential pollution. 

5.4 Frequency, Duration and Distance 

The discussion above, highlights the fact that the upslope termination of COE j urisdiction at a point 
based upon insuflicient hydrology is, in fact, a daily-practice and something that can and should be 
determined empirically . The concept can as easily and appropriately be applied to the longitudinal 
limits of jurisdiction. However, unambiguous, logical .standards must be established. It is far more 
logical and less arbitrary to apply quantitative thresholds to determine the upper limits of jurisdic- 
tion in a tributary system than to rely upon the parting of leaves or presence of wrack lines. 

Frequency and duration of flow must be assessed in relation to distance from a navigable water in 
determining the upstream extent of COE jurisdiction on channel networks. A criteria established 
upon a combination of these factors would be a reasonable, technically-defensible metric for defin- 
ing the longitudinal limits of Section 404 waters. A 1 ” order stream that is close to a navigable water 
body (e.g., the D River in Oregon) could logically be regulated since a discharge of a pollutant into 
the stream could very reasonably be expected to pollute a navigable water • in this case the Pacific 
Ocean. On the other hand, a pollutant discharged into a low-order, ephemeral stream in the deserts 
of Arizona which has a very low fre- 
quency of flow and a discharge (when 
it does flow) that lasts for such brief 
duration that the flow dissipates be- 
cause of transmission losses, can not 
reasonably be expected to ever reach 
a navigable water body which would 
be hundreds of miles distant. Regula- 
tion as water of the U.S. of such an 
ephemeral .stream technically can not 
be justified. 

Once the longitudinal limit of a Sec- 
tion 404 stream is defined, then the 
lateral limits must be established as 
well. In perennial streams, as in tradi- 
tionally navigable waters, using the 
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current dermilion of OHWM can provide an acceptable “eyeball” estimate. However, the actual lat- 
eral limits should be specified by a technically defensible method. One such approach that appears 
to be consistent with the courts’ view of OHW, can be readily established in the field by simple 
measurements and can be computed through application of established formulae and methods, is 
the portion of the channel that is sufficient to carry the mean annual flow. 

Thus, defining the OHWM based upon the mean annual flow, which is routinely determined on all 
gaged streams and which can be extrapolated to ungaged streams, is both logical and utilitarian, i.e., 
there are quantitative data readily available to make the determination. It is a reasonable approach 
to defining the lateral limits of COE jurisdiction. These and other quantitative and logical metrics 
provide a technically sounder basis than the current policy which allows essentially any manifesta- 
tion of flowing water of unknow n frequency and duration to invoke jurisdiction. 
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6 Findings, Conclusions and Recommendations 

6.1 Findings 

1 . All water on earth is interconnected at some level or in some lime frame. 

2. In the arid regions of the country, particularly the southwest, evapotranspiration exceeds precipi- 
tation. Many arid climates are associated with intense rainstorms which, over sparsely vegetated 
surfaces, generated locally high rales of overland flow runoff that lead to hillslope erosion by wash 
processes. Runoff tends to be patchy, however, and much of it infiltrates before reaching a channel 
or as it progresses down channel to a higher-order stream segment. 

3 . The existence of a mark on the ground is not necessarily indicative of the presence of a stream; a 
mark may form from other processes. Sheet flow may leave traces of oriented debris or soil parti- 
cles from minor rivulets that are difficult to observe in densely vegetated landscapes but may be 
more readily apparent in arid climes with sparse vegetation. On a larger scale, tunnel collapse and 
mass failure may result in channels that are not derived from surface flow. A defined, morphologi- 
cal channel head, however, may indicate the existence of a stream. 

4. There is a wealth of hard data on flow regimes throughout the Nation, and particularly in the 
southwest where local governments have supplemented USGS and NCDC stations with dense net- 
works of gages to provide early warning of potential flood events. 

5. As it travels downstream, water is lost to evapotranspiration, infiltration, and, surface storage in 
depressions in the channel and'or floodplain. Nationwide on average, only 30 % of the rainfall is 
not returned to the atmosphere through ETo and is available to replenish ground water and streams. 
In the arid and semiarid southwest, only high intensity, low frequency events provide any recharge 
to ground water or surface flow in stream courses because ETo exceeds precipitation. 

6. Transmission losses are often extremely high in low-order channels, especially in drylands, 
which means that even the fine fractions of the soils will settle out long before they can reach a navi- 
gable water that is any distance away. Depending upon the volume of water and the duration of dis- 
charge, ordinary flows may completely dissipate in hundreds to thousands of feet as they travel over 
coarse-grained alluvium. Both the presence of surface water in a channel and the transport of sus- 
pended sediments in it can be modeled to determine how far it is likely to travel in a given rain 
event. 

7. Many small channels in drylands only receive adequate runoff to flow on less than an annual ba- 
sis. By definition, they do not flow ordinarily. 

8. Many small channels that do flow on an annual basis do not carry sufficient discharge that the 
flow can reach traditionally navigable waters or deliver delectable levels of pollutants. In factoring 
in distance, the COE must account for transmission losses from remote channels, and dilution fac- 
tors that will occur as pollutants flow through intrastate waterbodies before they can possibly reach 
a traditionally navigable waterbody. 
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9. The mere fact that a morphological connection exists in a channel network does not mean that 
any ordinary flow is connected to navigable waters. 

6.2 Conclusions and Recommendations 

1 . The COE definition of OH WM, which arose in relation to traditionally navigable waters and was 
conscripted into the Section 404 program as a readily available rule, is based on subjective features 
and lacks technical reliability to determine whether the mark is the product of “ordinary" flow. The 
inclusion of such nebulous factors as “the presence of litter and debris" might be acceptable later- 
ally in a traditionally navigable water, but is not scientifically supported for the longitudinal limit of 
an inland stream network. 

2. The COE needs to redefine the longitudinal limit of Section 404 jurisdiction. The longitudinal 
limit of COE jurisdiction over a channel network should be based upon three factors: Frequency of 
inundation, duration of flow and distance to a traditionally navigable waterbody. 

3. In factoring in distance, the COE must account for transmission losses from remote channels, and 
dilution factors that will occur as pollutants flow through intrastate waterbodies before they can 
possibly reach a traditionally navigable waterbody. 

4. The mere fact that a morphological connection exists in a channel network does not mean that 
any ordinary flow is connected to navigable waters. Many channel features arise from infrequent, 
high intensity storm events and should not be used to determine jurisdiction. 

5. Conversely, the lack of a morphological connection is strong evidence that ordinary flows dissi- 
pate aitd do not reach a downslope, disconnected channel. 

6. The COE should not be regulating morphologically isolated wetlands simply because water 
could sheet-flow to a channel. Sheet flow over the landscape occurs at some point in time in almost 
all environmental settings. 

7. The Corps needs to redefine the concept of adjacency as it relates to “neighboring” wetlands. It 
must define reasonable distances and frequencies ( 1 00-year recurrence frequency is not reason- 
able) and specify that the hydrologic connection must be FROM a jurisdictional channel TO the 
wetland and not be based on sheet flow from the wetland to the channel. The COE should not be 
regulating morphologically isolated wetlands simply because they are physically near a constructed 
ditch. 

8. The COE should not regulate constructed ditches that are excavated in upland landscapes, nor 
should it regulate storm drains, sewers, pipes, agricultural drain tiles, gutters and other artiflcial 
conveyances, whether they potentially carry water to a traditionally navigable water or not. There 
are other legal mechanisms to control pollution from such sources. Consistent with SI FR 41 2 17, it 
should be the rare exception that an artificial conveyance is determined to be a water of the United 
Slates. 
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9. Hie sciences of hydrology and hydraulics have advanced greatly since the concept of OH WM 
was first coined in 1 972. Today, there are computer models that allow prediction of How events to a 
great degree of accuracy. In addition, there is a wealth of data available on flow regimes throughout 
the Nation and particularly in the arid West. The COE Hydrologic Engineering Center is a world 
leader in developing computer models for making predictions of flow regimes. The COE must uti- 
lize this capability to develop a technically defensible means of designating both the lateral and lon- 
gitudinal extent of its jurisdiction under Section 404 of the CWA. 
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Statement of De. Scott Yaich, Ducks Unlimited, Inc. 

Mr. Chairman, members of the committee, my name is Dr. Scott Yaich. I am the 
Director of Conservation Programs at Ducks Unlimited, Inc.’s (DU) National Head- 
quarters in Memphis, Tennessee. I am certified as a Professional Wetland Scientist 
and Certified Wildlife Biologist by the Society of Wetland Scientists and The Wild- 
life Society, the professional organizations of these respective scientific disciplines. 
I have worked for DU since 2001, and previously served as Wetlands Program Coor- 
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dinator and Assistant Director for the Arkansas Game and Fish Commission for 13 
years. My current duties include responsibility for overseeing DU’s scientific review 
and response to issues related to the Clean Water Act. 

I appreciate the opportunity to speak with you today on behalf of Ducks Unlim- 
ited. Our organization was founded in 1937 by concerned and farsighted sportsmen 
and conservationists. Our mission is to conserve, restore, and manage wetlands and 
associated habitats for North America’s waterfowl, and for the benefits these re- 
sources provide other wildlife and the people who enjoy and value them. DU has 
grown from a handful of people to an organization of over 1,000,000 supporters who 
now make up the largest wetlands and waterfowl conservation organization in the 
world. With our many private and public partners we have conserved almost 11 mil- 
lion acres of habitat for waterfowl and associated wildlife in the U.S., Canada, and 
Mexico. Importantly, Ducks Unlimited is a science-based conservation organization. 
Every aspect of our habitat conservation activity is rooted in the fundamental prin- 
ciples of scientific disciplines such as wetland ecology, waterfowl biology, and land- 
scape ecology. Thus, our perspectives on the Clean Water Act and related issues are 
based on our extensive grounding in these scientific disciplines, and we believe that 
wetland and water quality science can help bring insights to these complex issues. 

WETLAND STATUS AND TRENDS 

Of the estimated 221 million acres of wetlands originally present in the United 
States, 53 percent (115.5 million acres) had been lost by 1997. (Citations in support 
of statements of fact in this testimony are included in the accompanying report 
[“The SWANCC Decision: Implications for Wetlands and Waterfowl,” Ducks Unlim- 
ited, 2001] and/or in DU’s comments in response to the Environmental Protection 
Agency’s Advance Notice of Proposed Rulemaking [ANPRM], Docket ID No.OW- 
2002-0050.) The Clean Water Act (CWA), initially passed in 1972, is believed by 
many to have been an important factor in slowing the rate of wetland loss from 

458.000 acres/year during the 1950’s-70’s. However, wetland loss still exceeds 

100.000 acres/year, even in the face of CWA protections and the implementation of 
important voluntary, incentive-based restoration programs such as those provided 
through the Farm Ilill’s conservation titles and the North American Wetlands Con- 
servation Act. 

As a nongovernmental waterfowl habitat conservation organization, DU has a 
long, productive history in working with voluntary, incentive-based wetland con- 
servation programs, both public and private. Virtually all of our habitat accomplish- 
ments have been achieved through partnerships, a large percentage with private 
landowners. Nevertheless, despite the successes of DU and of many other organiza- 
tions and programs, the country is still experiencing a net loss of wetlands each 
year. These losses not only have a cumulative negative impact on the waterfowl that 
our million members and supporters care so passionately about and contribute so 
much toward, but also on the nation’s water quality and related Federal interests. 

The wetlands of the prairie pothole region are often considered the prototypical 
“geographically isolated wetland.” Of the approximately 20 million potholes that 
once existed in the northern U.S., only about 7 million remain. While most of these 
wetlands are small they are critically important, and this region is the most impor- 
tant breeding area for ducks in North America. An estimated 50 percent of the aver- 
age total annual production of ducks comes from the potholes, and in wet years 70 
percent or more of the continent’s duck production can originate in this region. One 
analysis suggested that duck production in the pothole region of the U.S. northern 
prairies would decline by over 70 percent if all wetlands less than 1 acre were lost. 
However, wetland losses far less than this would significantly impact waterfowl 
numbers, and could result in closed waterfowl seasons with related impacts. Wet- 
lands in other areas of the country are also vital for providing the breeding, migra- 
tion and wintering habitat necessary to support continental waterfowl populations. 

Waterfowl are a tremendously valuable interstate and international economic re- 
source. Almost 3 million duck and migratory bird hunters expended approximately 
$1.4 billion in 2001 for hunting related goods and services, with 14 percent of that 
hunting taking place in a State other than the one in which the participant resided. 
For example, in North Dakota, 47 percent of the State’s waterfowl hunters in 2001 
were non-residents, and in Arkansas over 42 percent of their 89,000 waterfowl hunt- 
ers in 2002 traveled there from other States. Furthermore, commerce tied to the wa- 
terfowl resource and other wetland-associated fish and wildlife is not restricted to 
hunting. In 2001, 14.4 million people participated in watching waterfowl, with asso- 
ciated expenditures and values also measured in the billions of dollars. 
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FEDERAL JURISDICTION: WHY IS THE ISSUE SO IMPORTANT TO DU? 

The Clean Water Act (CWA) has been an important component of the national 
framework of wetland conservation for over 30 years. It has been one of the more 
successful environmental programs in the nation’s history. Many aspects of the 
country’s water quality have improved measurably since 1972, and wetland loss 
rates have declined. Much of the progress in cleaning up the nation’s water supplies 
has come in association with establishment of Federal jurisdiction over waters and 
wetlands that directly affect the nation’s water quality, including those occurring on 
private lands. However, due to the regulatory elements of the Act, the exertion of 
this authority has generated considerable regulatory and legal debate. Under- 
standing of the relationships between wetland and water science, the purposes of 
the CWA, and the evolution of the Act’s legislative and judicial history can help 
bring insights to some of the existing confusion and passions. 

DU is very concerned about the potential impacts of any change in the definition 
of “waters of the United States” that could have the effect of lessening jurisdictional 
coverage of important wetlands important to waterfowl under the CWA. Such 
changes could rapidly negate many of the conservation benefits that our volunteers 
and members have worked so hard for over the last 66 years. 

LEGISLATIVE AND JUDICIAL STATUS AND TRENDS 

As a result of actions by the agencies, decisions by the courts, and amendments 
to the CWA by Congress, there has been a steady evolution of what wetlands have 
fallen within CWA jurisdiction over the last 30 years. Then, in 2001, the Supreme 
Court’s decision in the Solid Waste Agency of Northern Cook County v. U.S. Army 
Corps of Engineers (henceforth SWANCC) invalidated one facet of the so-called Mi- 
gratory Bird Rule as a sole basis for determining jurisdictional wetlands. This had 
the effect of confusing the scope of Federal jurisdiction over which waters and wet- 
lands are subject to Section 404 of the CWA. However, while retaining navigable 
waters, their tributaries, adjacent wetlands, and wetlands which cross State lines 
within the definition of “waters of the United States,” their decision did not make 
clear the new jurisdictional limits. This resulted in regulatory uncertainty, which 
the agencies, the regulated community, including Ducks Unlimited, and other inter- 
ested parties are still trying to understand. 

Nevertheless, in their SWANCC decision the Supreme Court explicitly acknowl- 
edged that “Congress passed the CWA for the Stated purpose of “restor[ing] and 
maintain[ing] the chemical, physical, and biological integrity of the Nation’s waters.” 
Their decision also reaffirmed Federal jurisdiction over navigable waters, their trib- 
utaries, and adjacent wetlands. They further stated that “we recognized that Con- 
gress intended the phrase ’navigable waters’ to include ’at least some waters that 
would not be deemed navigable’ under the classical understanding of that term.” 
They also re-stated the observation in their United States v. Riverside Bayview 
Homes decision that “Congress’s concern for the protection of water quality and 
aquatic ecosystems indicated its intent to regulate wetlands ’inseparably bound up 
with the ’waters of the United States.”” The Court went on to clarify in their 
SWANCC decision that “It was the sipiificant nexus between the wetlands and ’nav- 
igable waters’ that informed our reading of the CWA in Riverside Bayview Homes.” 

With these statements the Supreme Court seemed to clearly view the connection 
between wetlands and “navigable waters” as a critical determinant for exercising 
Federal CWA jurisdiction over wetlands. Ultimately, however, their decision called 
into question the status of waters and wetlands that are non-navigable, geographi- 
cally isolated, or intrastate, i.e., those lacking an apparent significant nexus to navi- 
gable waters. 


CLARIFYING JURISDICTION: KEY DEFINITIONS 

To shed light on the question of waters and wetlands that are jurisdictional in 
view of SWANCC, focus should be placed on the definitions of “tributary,” “adja- 
cent,” and “significant nexus” as they relate to the interrelationships between geo- 
graphically isolated wetlands and navigable waters. The regulatory definition of 
“tributary” seems to have achieved somewhat of a consensus in the courts over the 
last few decades. However, explicit clarification of this definition would be bene- 
ficial. 

The previously cited recent assertions of the Supreme Court carry an implicit, but 
clear recognition that water quality of navigable waters is directly related to water 
quality in “adjacent” wetlands. The Court thus recognized wetland function as being 
an essential element of proximity and determination of Federal jurisdiction, and ac- 
cepted that adjacency carries with it the presumption of a functional relationship. 
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i.e., a “significant nexus,” between the wetlands and navigable waters. Thus, “adja- 
cent” is another key term requiring definition. 

In light of the acknowledged interrelationship of the Court’s use of the terms “ad- 
jacent” and “significant nexus,” we suggest that clarity might be advanced in prac- 
tice by replacement of these two terms with a single one, “functionally adjacent.” 
The central issue here would be the recognition that adjacency, from the standpoint 
of water quality maintenance, should not be viewed as being simply limited by phys- 
ical proximity, but rather viewed in terms of functional relationships. Thus, func- 
tionally adjacent wetlands could be physically distant from a navigable water (just 
as a surface tributary deemed jurisdictional may be located many miles upstream 
of a navigable water), yet its direct functional linkage to (i.e., its significant nexus 
with) the navigable water for purposes of maintaining water quality as directed by 
the CWA would remain as the central element of a jurisdictional decision. 

WETLAND HYDROLOGIC FUNCTIONS AND RELATED VALUES 

Wetlands provide a broad array of ecosystem functions, all carr3dng some measure 
of societal value, but those most relevant to the CWA and Federal jurisdiction are 
the hydrologic and biogeochemical functions. Our appended complete comments on 
the ANPRM provide many literature citations and examples for the functions of 
“surface water storage and flood ahatement,” “groundwater relationships,” and 
“water quality maintenance” performed by wetlands, thereby providing a significant 
nexus with navigable waters. 

Virtually all wetlands improve the quality of water that they receive and then dis- 
charge. Evidence of the societal value of those water quality services is dem- 
onstrated by the actions of New York City to initiate a $250 million program to ac- 
quire and protect up to 350,000 acres of wetlands and riparian lands in the Cats- 
kills. The city is taking this action to protect the quality of its water supply as an 
alternative to constructing water treatment plants which could cost as much as $6- 
8 billion. In South Carolina, the wetland services provided hy the Congaree Swamp 
negated the need for a $5 million wastewater treatment plant. 

All wetlands provide surface water storage and flood abatement functions, and the 
cumulative impacts of wetland loss have recently been seen in prominent examples 
of flooding on the Red, Missouri and Missisippi rivers. As another example, small 
pothole basins in the Devil’s Lake watershed in North Dakota could store 72 percent 
of the total runoff from a 2-year frequency flood and approximately 41 percent of 
the total runoff from a 100-year frequency flood. To illustrate the recognition of the 
societal values associated with this flood ahatement function, the city of Boston is 
acquiring 5,000 acres of wetlands in the Charles River watershed to avoid the neces- 
sity of constructing a $100 million dam for flood control. In a related study, the U.S. 
Army Corps of Engineers determined that flood damages would increase by $17 mil- 
lion per year if the 8,400 acres of wetlands in the Charles River basin were drained. 
Thus, apparently geographically isolated wetlands are often in fact functionally ad- 
jacent to navigable waters that are clearly jurisdictional from the perspective of the 
CWA and other Federal interests, such as flood control. 

Finally, there are many examples of the direct functional linkages via ground- 
water connections between water in wetlands with that of navigable waters. Iso- 
lated and other wetlands very often contribute to groundwater recharge, and this 
groundwater then continues to move downslope toward intermittent or flowing 
streams ultimately terminating in navigable waters. For example, 20-30 percent of 
the water loss from prairie wetlands can be seepage to groundwater. Subsequent 
groundwater discharge into flowing streams over 16 miles away from these isolated 
wetlands has been documented. The sandhill wetlands of Nebraska have direct link- 
ages to the High Plains (Ogallala) aquifer and rivers such as the Platte and Mis- 
souri through groundwater recharge from the surface and subsequent discharge to 
the rivers. Thus, the demonstrated linkages between geographically isolated wet- 
lands, groundwater, and navigable waters supports the contention that adjacency 
and significant nexus for determining jurisdictional wetlands should be interpreted 
from a functional perspective if water quality is to be protected as intended by the 
CWA. 


IMPLICATIONS OF REDUCING JURISDICTIONAL WETLANDS 

There would be significant implications to the status of wetlands, and waterfowl 
and other associated resources, if Clean Water Act protections are removed from a 
broad spectrum of wetlands. If hydrologic links between wetlands and navigable wa- 
ters are recognized when defining “adjacency,” “tributary,” and “significant nexus,” 
then the CWA might continue being a factor in stemming wetland loss. However, 
if these terms are not defined in a hydrologic context, the number of wetlands af- 
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forded Section 404 protection will unquestionably decrease and have a significant 
negative effect on waterfowl populations. For example, the appended DU 2001 re- 
port estimated that 96 percent of the wetlands and 86 percent of the wetland acre- 
age in the prairie pothole region might no longer be considered jurisdictional under 
the CWA. Even a very small increase in the annual rate of wetland loss could ele- 
vate loss rates to the high levels of the 1950’s to 1970’s, approximately 450,000 
acres/year, and move the Nation even farther away from achieving President Bush’s 
goal of no-net-wetland loss. 


CONCLUSION 

Rule-making decisions hinging on the definitions of “isolated wetland,” “adjacent” 
and “significant nexus” have the potential to reverse 3 decades of progress in slow- 
ing the rate of net wetland loss and degradation. While DU strongly supports the 
use and expansion of an incentive-based approach to wetlands conservation, State, 
Federal and non-governmental conservation programs are unlikely to be funded at 
levels sufficient to offset these losses. Ducks Unlimited agrees with much of the rest 
of the regulated community that, in light of the uncertainty and confusion intro- 
duced by the SWANCC decision, clarification of jurisdictional wetlands and waters 
is important and overdue. However, we believe that this clarification can be expedi- 
tiously provided through administrative guidance processes of the agencies. We be- 
lieve that administrative definition of the terms important to determining “waters 
of the U.S.” should be strongly based on the related wetland and water quality 
science to address the existing scope of the Clean Water Act. This would at least 
restore the level of certainty and stability in the regulatory process and the level 
of wetlands protection that existed prior to SWANCC. In any case, changes to the 
administration of the Act, proposal of a rule, or amendments to the Act should only 
be undertaken if they strengthen protection of the Nation’s wetlands. 

Thank you for this opportunity to present our views on this issue, one that is cen- 
tral to the mission of our organization and the commitment of our million members, 
volunteers and supporters. Please do not hesitate to call upon us for any reason re- 
garding these important issues. I would be happy to try to answer any questions 
you might have. 


Responses of Scott C. Yaich to Additional Questions from Senator Jeffords 

Question 1. What is the mission of Ducks Unlimited? 

Response. Our organization’s mission statement is: “Ducks Unlimited conserves, 
restores, and manages wetlands and associated habitats for North America’s water- 
fowl. These habitats also benefit other wildlife and people.” 

Question 2. You indicated in your testimony that duck and migratory bird hunters 
spent $1.4 billion for hunting-related goods and services. Can you break that num- 
ber down by State or region? Can you break that number down by sector? 

Response. Please see Table 21, page 76 in the attached file, “USFWS 2001 Hunt- 
ing Survey,” for a complete break down of the $1.4 billion migratory bird-related ex- 
penditures by sector (i.e., category of expenditure). This report, “2001 National Sur- 
vey of Fishing, Hunting, and Wildlife-Associated Recreation,” is produced by the 
U.S. Fish and Wildlife Service and is available at: www.census.gov/prod/2003pubs/ 
fhw01-us.pdf . Expenditures by type of hunting (e.g., migratory bird, big game, etc.) 
are not broken down by State in this report. However, to address your request we 
have used the report’s estimate of the number of migratory bird hunters for each 
State (Table 56, page 104) to calculate an estimate of expenditures by State (see 
appended Table 1) based on the $1.4 billion national total. Although these State- 
specific estimates are imprecise because of small statistical sample sizes and as- 
sumptions such as equivalent expenditures for migratory bird hunters among 
States, they nevertheless provide useful perspective of the economic importance of 
migratory bird hunting in each State. 

Question 3. Are wetlands that aren’t connected to other waterbodies any less im- 
portant for wildlife than connected wetlands? 

Response. I will assume that by “wetlands that aren’t connected to other 
waterbodies” you have the phrase “geographically isolated wetlands” in mind and 
are referring to the distinction between wetlands connected by surface waters to 
flowing waters versus those lacking such a surface water connection. From that per- 
spective, wetlands lacking a surface connection to clearly jurisdictional waters are 
no less important for wildlife than wetlands with such a linkage. All of the many 
diverse types of wetlands found across the Nation, e.g., large versus small, con- 
nected versus unconnected, permanent versus seasonal, are all important in their 
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own way for fish and wildlife. Wetlands with a surface linkage to flowing waters 
can be essential spawning habitat for many species of fish. For instance, some 
recreationally important species such as crappie are dependent upon seasonally 
flooded wetlands that may be dry for most of the year. On the other hand, geo- 
graphically isolated wetlands can be critically important habitat for other wildlife 
such as waterfowl. For example, the prairie potholes of the northern great plains 
are largely considered geographically isolated but they constitute the wetland foun- 
dation for the most important breeding area on the continent for the most economi- 
cally important species of ducks. An estimated 50 percent of the average total an- 
nual production of ducks comes from the pothole region, and in wet years 7 0 percent 
or more of the continent’s duck production can originate in this region. The lack of 
a surface water connection to these wetlands and their often less than permanent 
inundation helps prevent fish from surviving in these wetlands. In this case, the ab- 
sence of fish leads to a high productivity of invertebrates which are a critical source 
of food for waterfowl on the breeding grounds. Wetlands with even small fish in 
them are far less valuable for waterfowl in production areas than are wetlands with 
a surface water connection. 

Wetlands lacking a surface water connection to jurisdictional waters are also often 
smaller than those with such connections. Small wetlands are not only at a dis- 
proportionately higher risk of being lost, but they also tend to provide different func- 
tions than large wetlands. They are typically shallower than large wetlands, warm 
more quickly, have a larger ratio of vegetated area to surface acreage, dry more fre- 
quently, and possess a greater perimeter:size ratio. These characteristics are typi- 
cally associated with functional attributes such as increased productivity of vegeta- 
tion and invertebrates, and contributions to groundwater. For example, one analysis 
by the U.S. Fish and Wildlife Service suggested that waterfowl production in the 
pothole region of the U.S. northern prairies would decline by over 70 percent if all 
wetlands less than 1 acre were lost. 

While we have only included a few examples here, all types of wetlands are im- 
portant to wildlife and fish, each in their own ways. Geographically isolated wet- 
lands are no less important than geographically connected wetlands, and in many 
cases are more important to many species of wildlife, some which are tremendously 
important and economically valuable. However, as discussed below in our response 
to question 4, recognition that most of our nation’s wetlands are indeed connected 
to jurisdictional waters, even though the connections may not be via surface water, 
is an even more important issue. 

Question 4. Please elaborate on the concept of “functional adjacency” referred to 
in your testimony. 

Response. One of Ducks Unlimited’s primary objectives with our 27-page response 
to the January 2003 Advance Notice of Proposed Rulemaking was to help promote 
an understanding that while many wetlands may have the appearance of being 
“geographically isolated,” the overwhelming majority of all wetlands in the U.S. are 
in fact not hydrologically or functionally isolated. Thus, there exists a hydrologic 
linkage that, consistent with the stated purpose and intent of the Clean Water Act 
(CWA) and important subsequent case law, constitutes a “significant nexus” be- 
tween these wetlands and other jurisdictional waters. In other words, most so-called 
“isolated” wetlands are, in fact, functionally adjacent to navigable waters. Because 
of the functional linkages between wetlands and other waters, wetland science and 
classification does not and cannot separate out so-called “isolated” wetlands. Thus, 
in all but some very narrow instances of wetland types, the phrase “isolated wet- 
land” is a legal or regulatory construct lacking a scientific basis. 

There is a sound basis in the CWA and related judicial decisions for interpreting 
wetland connections to traditionally navigable waters from the science-based func- 
tional perspective. Citing the Supreme Court’s earlier decision in United States v. 
Riverside Bayview Homes (474 U.S. 121, 1985) in their SWANCC decision, the ma- 
jority stated that “we recognized that Congress intended the phrase ’navigable wa- 
ters’ to include ’at least some waters that would not be deemed navigable’ under 
the classical understanding of that term” (Id., at 133). They also re-stated their Riv- 
erside Bayview observation that “Congress’s concern for the protection of water 
quality and aquatic ecosystems indicated its intent to regulate wetlands ’inseparably 
bound up with the ’waters of the United States”” (Id., at 134). They go on to clarify 
in their SWANCC decision that “It was the significant nexus between the wetlands 
and ’navigable waters’ that informed our reading of the CWA in Riverside Ba}rview 
Homes” (U.S. Case No. 99-1178, para. 12). 

With these statements the Supreme Court clearly viewed the connection between 
wetlands and “navigable waters” as a critical determinant for exercising Federal 
CWA jurisdiction over wetlands. Ultimately, however, their decision resulted in 
questions regarding the status of waters and wetlands that are non-navigable, geo- 
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graphically isolated, or intrastate, i.e., those lacking an apparent significant nexus 
to navigable waters. Therefore, to address the issue of waters and wetlands that are 
jurisdictional in view of SWANCC, the focus has been placed on the definitions of 
“tributary,” “adjacent,” and “significant nexus” as they relate to the interrelation- 
ships between geographically isolated wetlands and navigable waters. 

Past court interpretations, at all levels, of what constitutes a tributary seem to 
overwhelmingly support a broad definition. Because of the obvious ability of any pol- 
lutant or fill material to flow downhill through a tributary watercourse, even inter- 
mittently, and ultimately degrade water quality of a downstream navigable water, 
the courts have consistently recognized the functional connections of tributary water 
to navigable waters. This has generally been the case for even altered or artificial 
connections such as channelized streams and drainage ditches. The surface water 
relationships between tributaries and navigable waters are apparent and easily ob- 
served, and the effect of this perspective has been to responsibly provide CWA pro- 
tections to waters with clear surface connections to navigable waters. 

In SWANCC, the Supreme Court’s view of wetlands with respect to the issue of 
jurisdiction seemed to search for a similarly obvious physical connection to navi- 
gable waters. Their discussion placed an emphasis on isolation and adjacency, terms 
usually used within the context of physical proximity. Although the seeming impor- 
tance of proximity may appear intuitive if one looks only at surface water connec- 
tions between wetlands and navigable waters, this limited perspective fails to recog- 
nize the functional relationships that generally exist between these waters, even in 
the absence of surface connections. Nevertheless, these functional linkages have a 
direct impact on Federal interests such as water quality, flood storage and damage 
abatement, and navigation, and thus a direct bearing on the issue of jurisdiction. 
Therefore, the regulatory definitions of adjacency and significant nexus are critical 
to resolving the limits of Federal jurisdiction in addressing Congress’ intent with the 
CWA “to restore and maintain the . . . integrity” of the Nation’s waters. We believe 
that these regulatory definitions should be accurate and science-based, and func- 
tional adjacency more accurately represents the genuine, physical connections be- 
tween wetlands and other jurisdictional waters than does mere geographic adja- 
cency and connection via surface flow. 

Riverside Ba 3 rview and other Section 404-related cases in which adjacency was 
central to evaluating jurisdiction have tended to interpret the term from within a 
strictly geographic context. However, the Supreme Court’s ruling in Riverside 
Ba 3 rview was at the same time based on an implied connection between wetlands 
and the navigable waters to which they were adjacent but not necessarily connected 
via surface waters. The Court’s previously cited and other assertions carried an im- 
plicit but clear recognition that water quality of navigable waters is directly related 
to water quality in wetlands located in close physical proximity even if not directly 
connected. The Supreme Court thereby implicitly acknowledged wetland function as 
being an essential element of proximity and determination of Federal jurisdiction. 
In SWANCC, the Court re-stated that “It was the significant nexus between the 
wetlands and ’navigable waters’ that informed our reading of the CWA in Riverside 
Ba 3 rview Homes” (U.S. Case No. 99-1178, para. 12). Therefore, the Court accepted 
that adjacency carries with it the presumption of a functional relationship, i.e., the 
significant nexus, between the wetlands and navigable waters. 

A functional foundation for jurisdictional decisions related to wetlands, whether 
geographically isolated or not, would help advance the discussion beyond having to 
attempt to base jurisdictional decisions on what could otherwise be an arbitrary de- 
lineation of what constitutes adjacency. In addition, this approach is lent support 
by the recent report on “Compensating for Wetland Losses Under the Clean Water 
Act” (National Research Council 2001). Recognizing the advancements in wetland 
science over the last 30 years, that report places some emphasis on the use of wet- 
land functional assessment to provide an avenue for improving wetland mitigation 
within the CWA. In addition, the U.S. Army Corps of Engineers’ December 24, 2002 
Regulatory Guidance Letter No. 02-2 (p.3) on“. . . Compensatory Mitigation 
Projects . . . Pursuant to Section 404 of the Clean Water Act . . . ,” positively ac- 
knowledged the recommendations of the National Research Council’s report and 
placed a special emphasis on “one-to-one functional replacement” of wetlands. 

Therefore, in light of the acknowledged interrelationship and existing judicial 
precedence involving these terms (i.e., “adjacent” and “significant nexus”), we sug- 
gest that conceptual clarity and a scientific basis for Federal jurisdiction would be 
advanced by replacement of these two terms with a single one, “functional adja- 
cency.” The central issue here would be the recognition that adjacency, from the 
standpoint of water quality maintenance as the primary purpose of the CWA, can- 
not be viewed as being simply limited by physical proximity, hut rather must he 
viewed in terms of functional linkages. Thus, functionally adjacent wetlands might 
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be physically distant from a navigable water (just as a surface tributary deemed ju- 
risdictional may be located miles upstream of a navigable water), yet its direct func- 
tional linkage to (i.e., its significant nexus with) the navigable water for purposes 
of maintaining water quality as directed by the CWA would remain as the central 
element of a jurisdictional decision. 

Question 5. Ducks Unlimited does extensive wetlands restoration work. In your 
comments regarding the ANPRM you make clear that the benefits of your work and 
that of programs like the Wetlands Reserve Program, and the U.S. Fish and Wildlife 
Service’s Partners for Fish and Wildlife Program aren’t sufficient to ensure habitat 
for ducks. 

Response. The statement above is an accurate reflection of a portion of our com- 
ments. If there is a question related to this point, or an issue upon which you would 
like us to elaborate, we stand prepared to provide that at any time. 

Question 6. How important is duck hunting and other wildlife-related recreation 
to the economy? 

Response. The report, “2001 National Survey of Fishing, Hunting, and Wildlife- 
Associated Recreation,” referenced in our response to Question 1 and attached as 
an electronic file, contains a wealth of information related to the importance of duck 
hunting and other wildlife-related recreation to the U.S. economy. Over 82 million 
U.S. residents 16 years old and older participated in wildlife-related recreation in 
2001. Their expenditures totaled $108 billion. The nation’s 37.8 million hunters and 
anglers expended $70.0 billion in 2001, including $35.6 billion on fishing, $20.6 bil- 
lion on hunting, and $13.8 billion on items used for both. In addition, other eco- 
nomic studies have indicated that total economic impacts are three or more times 
larger than direct expenditures. For example, a similar survey in 1991 estimated 
that with their expenditures of $1.3 billion, waterfowl hunters had a total economic 
multiplier effect of $3.9 billion considering the 46,000 additional jobs and $176 mil- 
lion in sales and income tax revenues produced. In 2001, the 3.0 million migratory 
bird hunters devoted 29 million days on 24 million trips for hunting these birds, 
with much of this activity being dependent upon wetland habitats. The 2001 survey 
found that 14 percent of this migratory bird hunting activity was interstate in na- 
ture, with this commerce being particularly significant in particular regions. For ex- 
ample, in North Dakota, with its large number of prairie pothole wetlands and asso- 
ciated waterfowl resources, 47 percent of the State’s approximately 64,000 waterfowl 
hunters in 2001 were non-residents. In Arkansas, there were approximately 89,000 
waterfowl hunters in 2002 and over 42 percent traveled there from other States. Al- 
most all of the waterfowl harvested in mid-and southern latitude States such as Ar- 
kansas migrate there from northern production areas that contain abundant wet- 
lands, most of which would be considered “geographically isolated.” 

In addition to the economics associated with hunting and fishing, the 2001 survey 
estimated that there were 66.1 million wildlife watchers in the U.S. who spent $38.4 
billion annually. This activity was most common among citizens over 35 years old, 
peaking with 39 percent of 55-64 year-olds participating in wildlife-observation at 
their residences. A relatively high percentage of the U.S. population with 4 years 
of college (34 percent) or more (41 percent) actively participated in this form of resi- 
dential wildlife-related recreation. Nearly all wildlife observers (e.g., 96 percent of 
residential observers) watch birds. The majority of wildlife watching done away 
from the home by almost 22 million people was in association with wetlands and 
other water bodies. Furthermore, waterfowl were observed or photographed more 
than any other group of wildlife by those who took trips away from their home to 
watch wildlife. 

The statistics cited here highlight only a few of the results reported in the com- 
plete U.S. Fish and Wildlife Service’s “2001 National Survey of Fishing, Hunting, 
and Wildlife-Associated Recreation.” The report contains many other data which un- 
derscore the importance of hunting and wildlife-related recreation to the U.S. econ- 
omy, highlight the breadth and magnitude of the U.S. population involved in this 
personal activity, and documents the dependence of a high percentage of this activ- 
ity on the nation’s wetland and water resources. 

Estimated expenditures on migratory bird hunting 


state 


Estimated expenditures 


Alabarra 
Alaska ... 
Arizona .. 
Arkansas 


$ 41 , 184,888 

*$ 6 , 069,352 

$ 26 , 878,558 

$ 74 , 132,798 
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Estimated expenditures on migratory bird hunting — Continued 


state 


Estimated expenditures 


California 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota .... 
Mississippi ... 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 

New Jersey 

New Mexico . 

New York 

North Carolina 
North Dakota .. 

Ohio 

Oklahoma 

Oregon 

Pennsylvania .... 
Rhode Island ... 
South Carolina 
South Dakota .. 

Tennessee 

Texas 
Utah . 

Vermont 

Virginia 

Washington 

West Virginia .. 

Wisoonsin 

Wyoming 


*$49,855,390 

*$23,843,882 

1 

*$3,468,201 

*27,745,608 

*$37,283,161 

1 

*$16,473,955 

*26,011,508 

*13,005,754 

*$24,277,407 

$34,248,485 

*$24,710,933 

$63,728,195 

1 

*$20,375,681 

*$8,236,978 

*$23,843,882 

$79,768,624 

$33,814,960 

*$29,913,234 

*$9,971,078 

$20,809,206 

$12,572,229 

*$2,601,151 

1 

*$14,739,855 

*$43,786,038 

$44,219,564 

$26,445,033 

*$30,346,759 

$35,115,536 

*$18,208,056 

*$36,849,636 

1 

$30,780,284 

$22,109,782 

$43,352,513 

$216,762,566 

$22,543,307 

1 

*$19,075,106 

*$21,676,257 

1 

*$23,843,882 

*$3,901,726 


* Estimate based on small sample size. 
rSample size too small to report data reliably 


Stateiment of the ArvtERiCzW Farm Bureau Federation 

The American Farm Bureau Federation wishes to submit the following statement 
for the hearing record. 

The American Farm Bureau Federation’s farmer and rancher members produce 
virtually every agricultural commodity grown or raised commercially in the United 
States. They own or lease significant amounts of land on which they depend for 
their livelihoods and upon which all Americans rely for food and other basic neces- 
sities. In recent years farmers and ranchers have become increasingly subjected to 
restrictive laws and regulations that impair their ability to farm efficiently, and, in 
some instances, have eliminated their ability to farm altogether. The protection of 
wetlands under Section 404 of the Clean Water Act (CWA) poses one of the more 
onerous regulatory problems production agriculture faces today. 

While American farmers and ranchers have the highest production rates in the 
world, multiple layers of restrictive regulations at the local. State and national lev- 



280 


els have impaired their ability to farm and ranch efficiently in an increasingly com- 
petitive global market. The type of land-use restriction placed on farmers and ranch- 
ers by such an expansive regulatory interpretation of the CWA is far beyond what 
Congress intended, at best creating uncertainties about permissible conduct and at 
worst exposing farmers and ranchers pursuing routine farming activities to substan- 
tial penalties. 

Section 404 of the CWA, 33 U.S.C. 5 1344, regulates “the discharge of dredged 
or fill material into the navigable waters at specified disposal sites.” From its incep- 
tion in 1972, the Section 404 permit program has been a very controversial, complex 
and contentious program. Its application and misapplication to farms and farming 
have played a key role in its evolution. 

While Congress has rejected Federal land-use controls, the Section 404 wetlands 
program has, unfortunately proven an effective mechanism to control portions of the 
nation’s farming and ranching landscape. Federal agencies, especially the Environ- 
mental Protection Agency, the Army Corps of Engineers (Corps) and the Fish and 
Wildlife Service have expanded the reach of the Section 404 wetlands program far 
beyond “navigable waters” and wetlands immediately adjacent to “navigable wa- 
ters.” Section 404 has become “a symbol to many Americans of how a well-inten- 
tioned legislative initiative can turn into a quagmire of disruption, frustration, and 
bureaucratic entanglement for ranchers, farmers, foresters, and average citizens of 
this country.”! 

The Clean Water Act authorizes the U.S. Army Corps of Engineers to exercise 
limited jurisdiction over navigable waters. Farm Bureau does not question the 
power of Federal agencies to regulate the discharge of a pollutant into “navigable” 
interstate waterways or adjacent wetlands. Proximity to “navigable” waters is very 
important and clearly helps define the outer limits of Federal CWA authority. In 
Solid Waste Agency of Northern Cook County v. United States Army Corps of Engi- 
neers ET AL. 531 tj.S. 159 (2001) (SWANCC), the Court limited Federal jurisdiction 
to “navigable waters” and to wetlands immediately adjacent to “navigable waters.” 

The majority and minority opinions both held that mere hydrological connection 
is not enough to claim Federal jurisdiction and emphasized that there must be a 
clear and compelling connection between traditional navigability and the wetlands 
or waters to be regulated by Federal agencies. The SWANCC decision emphasized 
that “navigable waters” define the limits of the Clean Water Act jurisdiction and 
that . . . 

“The term ’navigable’ has at least the import of showing us what Congress had 
in mind as its authority for enacting the CWA: its traditional jurisdiction over wa- 
ters that were or had been navigable in fact or which could reasonably be so 
made.” 

The Court also stated that the Corps’ . . . 

“interpretation of the CWA, promulgated 2 years after its enactment, is incon- 
sistent with that which it espouses here. Its 1974 regulations defined Section 
404(a)s ’navigable waters’ to mean “those waters of the United States which are 
subject to the ebb and flow of the tide, and/or are presently, or have been in the 
past, or may be in the future susceptible for the use for purposes of interstate or 
foreign commerce.” 33 CFR Section 209.120(d)(1). The Corps emphasized that it 
is the water body’s capability of use by the public for purposes of transportation 
or commerce which is the determinative factor.” Section 209.260(e)(1). 

Importantly, while the Supreme Court decided SWANCC on statutory grounds, it 
stated that the government’s expansive interpretation of its jurisdiction under the 
CWA in the “migratory bird rule” raised “serious constitutional questions.” First, 
there is a “significant constitutional question” whether birds supply a sufficient con- 
nection to commerce to bring all land and water used by birds within the Federal 
Government’s “commerce power.” Second, asserting such broad Federal authority 
“would result in a significant infringement of the States’ traditional and primary 
power over land and water use” — power reserved to the States by the U.S. Constitu- 
tion’s Tenth Amendment. 

The U.S. Supreme Court in the SWANCC case clearly rejected the Corps of Engi- 
neers’ claim of Clean Water Act jurisdiction over non-navigable, isolated, intrastate 
waters under the Migratory Bird Rule. Of critical importance to the Court’s conclu- 
sion was the plain text of the CWA, which grants jurisdiction over only “navigable 
waters.” The Court found that “[t]he term ’navigable’ has at least the import of 
showing us what Congress had in mind as its authority for enacting the Clean 


!A Legislative History of the Clean Water Act of 1977: A Continuation of the Legislative His- 
tory of the Water Pollution Control Act (“Legislative History”) 902 (1978) (statement of Sen. 
Bentsen, (D-TX)) 
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Water Act: its traditional jurisdiction over waters that were or had been navigable 
in fact or which could reasonably be so made.” SWANCC, 531 U.S. at 172. Because 
the Migratory Bird Rule was based on Congress’ broader power to regulate activities 
substantially affecting interstate commerce — not on Congress’ “commerce power over 
navigation” — the Migratory Bird Rule exceeded the scope of the CWA. As the Court 
observed, “this is a far cry, indeed from the ’navigable waters’ and ’waters of the 
United States’ to which the statute by its terms extends.” 

SWANCC clearly eliminates CWA jurisdiction over isolated waters that are intra- 
state and non-navigable, where the sole basis for asserting CWA jurisdiction is the 
actual or potential use of the waters as habitat for migratory birds. Similarly, juris- 
diction cannot be based on other affecting commerce clause rationales in the Corps’ 
existing regulations at 328.3(a)(3)(i)-(iii) (use of the water by interstate or foreign 
travelers for recreational or other purposes; the presence of fish or shellfish that 
could be taken and sold in interstate commerce; use of the water for industrial pur- 
poses by industries in interstate commerce.) These factors, like the Migratory Ilird 
Rule, are founded on an “affecting interstate commerce” theory of jurisdiction, not 
on Congress’ commerce power over navigation. Therefore, these other factors are im- 
permissible in light of SWANCC and cannot be used as a basis for jurisdiction. 

Prior to the SWANCC decision, the Migratory Bird Rule had allowed the Corps 
and EPA to essentially assert jurisdiction over any water, anywhere under the “af- 
fecting commerce” theory of jurisdiction. Under such a theory, field regulators did 
not have to determine whether something was a “tributary,” whether something was 
“adjacent,” or whether something qualified as an “impoundment.” Now that the Mi- 
gratory Bird Rule is gone, however, the meaning of these other regulatory terms is 
critical. In fact, the Corps’ existing nationwide permit regulations already define the 
term “isolated waters” as something that is not a tributary and not adjacent, thus 
calling into question the meaning of these other terms. See 33 C.F.R. 6 330.2(e). 

The Army Corps of Engineers and the Environmental Protection Agency must 
conduct a rulemaking not only to define the term “isolated” but more importantly 
to establish clear definitions of the specific terms on which the agencies are relying 
to establish jurisdiction: “tributary,” “adjacent,” “impoundment,” and “ordinary high 
water mark.” All these terms are either vague or undefined under the existing regu- 
lations. In the absence of a rulemaking to define these terms, field regulators have 
unbridled discretion to make up meaning (and thereby jurisdiction) on an ad-hoc, 
arbitrary, and inconsistent basis. 

Fundamental principles of due process and good government require the regu- 
latory agencies to clearly and uniformly set forth the scope of Federal jurisdiction. 
The regulated public must be given fair notice as to what conduct is prohibited 
under the CWA. Vague and ambiguous regulatory requirements lead to lengthy, 
costly and often unnecessary permitting requirements for critical public infrastruc- 
ture and private projects. 

AFBF believes the SWANCC decision clearly limited the scope of Federal CWA 
jurisdiction to “navigable waters” and wetlands and other waters that abut “those 
waters of the United States which are subject to the ebb and flow of the tide, and/ 
or are presently, or have been in the past, or may be in the future susceptible for 
use for purposes of interstate or foreign commerce.” 33 CFR Section 209.120(d)(1). 
In 1974, the Corps’ intent was to “emphasize that it is the water body’s capability 
of use by the public for purposes of transportation or commerce which is the deter- 
minative factor.” Section 209.260(e)(1). We encourage the agencies to reaffirm this 
position. The fact that this intent was so clearly stated so soon after enactment of 
the CWA reflects most accurately the intent of Congress when it enacted the CWA. 

We look forward to working with you on this important issue. 


Statement of P. Scott Hassett, Secretary, Wisconsin Department of 
Natural Resources 

Thank you for the opportunity to present the following comments on the need to 
protect the nation’s so-called “isolated” wetlands and their benefits for people and 
wildlife across America. 

Wisconsin has a well-founded reputation and tradition of environmental protec- 
tion and has strongly supported the Clean Water Act. We believe that the Clean 
Water Act and its section 404 program complements our State program and pro- 
vides comprehensive protection of Wisconsin’s valuable water resources. 

When the Supreme Court restricted protection of isolated waters in its 2001 deci- 
sion, Solid Waste Agency of Northern Cook County v. U. S. Army Corps of Engi- 
neers, Wisconsin found itself without the authority to regulate “isolated” wetlands. 
We were not alone — along with 35 other States we did not have stand-alone wetland 
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regulations that would automatically fill the gap in the loss of Federal jurisdiction. 
Rather, our wetland program piggybacked on Federal jurisdiction and wetland pro- 
tection depended on the Corps’ regulatory jurisdiction under the Clean Water Act. 

Nearly 30 percent of Wisconsin’s wetlands (over 1 million acres) are “isolated” and 
suddenly lost regulatory protection. Wetlands determined to be no longer protected 
by the Federal Government included some of the State’s most sensitive wetlands- 
prairie potholes, glacial kettles, coastal swales, bogs, calcareous fens and other basin 
wetlands. These are wetlands that the public often don’t recognize as wetlands, yet 
they provide crucial functions, especially as critical habitat for Wisconsin plants, 
fish and wildlife. Of Wisconsin’s 370 species of birds, 39 percent live in or use wet- 
lands. Many important game birds, mammals and fish are associated with wetlands, 
among them waterfowl, white-tailed deer, ring-necked pheasants, northern pike and 
walleye. Fully one-third of the plants and animals on Wisconsin’s State endangered 
and threatened list depend on wetlands. The proportion is even higher (43 percent) 
for plant and animal species in Wisconsin that are on the Federal endangered and 
threatened species list. Wisconsin wetlands protect water quality by filtering out 
polluted runoff, prevent flooding by storing water and provide recreation for boaters, 
hunters, canoeists, wildlife watchers and others. In addition, Wisconsin wetlands 
are intimately associated with other major community types in the State — lakes, 
rivers, prairies, forests — and they play a critical role in maintaining the overall 
health and functioning of these communities. Similar impacts have reported by most 
States and in numerous reports and studies since the SWANCC decision. 

Legislative response was swift in Wisconsin. Then Governor Scott McCallum 
issued a strong statement that the Supreme Court ruling, “will not result in a re- 
treat from our long-standing commitment to protect Wisconsin wetlands”. Almost 4 
months to the day after the Supreme Court decision, the Wisconsin legislature 
unanimously passed legislation giving the Department of Natural Resources the au- 
thority to protect isolated waters. 

While Wisconsin has taken action to protect its own wetlands, we remain con- 
cerned about the fate of isolated wetlands in other States A large percentage of Wis- 
consin’s wildlife migrates and spends some portion of their life in other States and 
countries. If the wetlands are lost along migration routes on wintering or 
summering grounds, Wisconsin will suffer enormously. The recent reintroduction of 
whooping cranes to Wisconsin is a prime example — not only do the birds winter and 
summer in isolated wetlands, they use isolated exclusively as stopovers in their mi- 
gration to and from their wintering grounds. 

Wisconsin believes that the nation’s isolated wetlands are extremely critical to the 
nation’s environmental health and must be protected. While State protection of wet- 
lands is very important, national action is needed to restore protection to the na- 
tion’s “isolated” waters. The move from Federal to State control over isolated wet- 
lands has proven to extremely difficult for most States (only two other States have 
successfully passed legislation or rules). Inaction (or reliance on State action) will 
guarantee irreversible loss of precious water resources and the benefits they provide 
to this Nation. 

This concern is shared by other States. Over 60 State agencies from 40 States re- 
sponded to the recent Advance Notice of Proposed Rulemaking on the Definition of 
Waters of the U.S. By an overwhelming majority States supported maintaining the 
pre-SWANCC definition of Waters of the U.S. and opposed rulemaking that would 
make significant changes. Many of the States documented significant threats to iso- 
lated as well as other waters in the State that could result from changes in CWA 
jurisdiction. States support stronger State participation in protecting and managing 
the Nation’s waters, but these need to be achieved by sharing responsibilities and 
strengthening partnerships, not through an abdication of Federal responsibility for 
these important resources. 

In summary, Wisconsin strongly believes that national legislation is needed to re- 
turn protection to the nation’s so-called “isolated” wetlands and the benefits they 
supply to this Nation. We urge you to support and take quick action on the Clean 
Water Authority Restoration Act introduced by Senator Feingold and Representa- 
tives Oberstar and Dingell. 
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I n th« pMt imdor th* Cloan Wator Act, property ownors had to apply for a 
permit from the Army Corps of Erigineers before destroying isolated wet- 
lands This foderal |wrisd<tttn was basod in part on ths Migratory flrrd Ruls 
which protects habitat used by rrwgrating birds But on January 9. 2001 , in 
So#d IVosfo Agency of Wortham Cook County fSWAWCCj v US Army Corps of 
engineers the Supreme Court ruled that the Migratory Bird Rule could not be 
used as the tole bass for federal regulation of ‘isolated* waters 


braatUng and neaUBg. Without pratrw potholes. 
iW majority of ducks In the mid'Conlinenlal 
UnNed SMei would be at risk. According to the 
U.S. Eimronmenlal Protection Agency. 43 per- 
cent of iederaUy thrcMcned and endangered 
spacies. Mich as the whooping crane, raly on wat- 
lands for their wrvniil. 

Temporary or skuodmI Unloled wetkindi are 
critkal to the surviraJ of vulnerable ampbibwn 
popubitioiu. Juvenile frogs, toads and salaman- 
der* depend on small wetlands as a luvan from 
fnh preckMion. The loss of small wetlands tun 
wipe out whole populations of amphibsans- 
Small wetbuids abo host diverse and unusual 
pbuu communnies that could prove tmpottant 
to efforts to develop new medicine* and other 
botanical products- But tbe pbnU are disap- 
pearing before even being studied. 

■ Rbcheation. poop amp Aimirnc enjot- 
MEPrt. Each year, millsons of Americans *isM 
wrtUnd arena to bunt, canoe and blrdwatch. 
Moreover, wetlands are living bboraloriei for 
tittdents ofall ages. 

Researcher* have found that ecologiml well- 
being depends not only on preserving the total 
acreage of wetlands, but on maintaining a mosaic 
of different types and aiara of wetlandt that together 
perform these rompln and critical functions. 
IsoUted wetlands are crucial psece* of this motaic. 
Unleta poltlicnl leaders act quickly to protect 
them, however, they may be lo«l forever. 

Wetlands play • vital role In the 
environment in all regions of the nation. The 
pages that follow offer a survey of many of the unique 
and luluable type* of wetlands that are at greater risk 
of deatruciioo due to the 5WA.N'CC decision and a 
sampling of the pksnl and animal life put at rieh 
if iheue wetlands are lott. 
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A uiull wmUdcI'* mIuc a b(*«din{ lublUI to 
p^ly a funetkon of Ms proalnUly lo other MOtkndt. 
There uted lo be a whole tuKe of poitok that 
amphlblaiu could go io~-lf tone w«t* Hooded, otb - 
et« were diy." toy* Fuh and Wtldllle btologtoi Linda 
LaClaiiw %>ho lu( Audtod 'perched' iaolaled wetlandt 
in upland area of Mueiadppl. 'Recent coun caeea 
Imm pretty much removed I Clean Water Act I protec- 
tion. *o they’re continuing to be loal. There to no 
tederal or rtate protection here in Vlltauttppl for due 
type of wctknd.'' 

POOOSlNi— boge foianed in day or peat toll— are 
another tanuhlng retource. Bxoalnt. which tahe 
their name from the A]gonc|uin word for 'entomp on 
a hill.'' once covered more than half-a- million actet 
from Virginia to Alabama. Today le«t than one- third 
of ihto acreage remaint. Remaining pocoatna are 
home to a wealth of threuiened and endangered 
plaoto. Including the venut llytnip. eweri pitcher and 
spring -flowering goldenrod. If this habitat to lost, 
many plants may (ace eetlnclton. 

Pocosins alto support a rsch arttiy of rare fauna, 
including Hrssel's luitntrtuk butiertK, lb* endan- 
gered ted-cochaded woodpechar. the Amerscan oUi- 
getor. blech bears, bobotos. marsh rabbits, and b5 
species of migratory birds. 

Pocosins alio Ivelp control die movement of 
fresh weler lo nursery bedi for shellHib by bolding 
inintall and diluting runoff acrois wide regioni of 
the coaetal plain. The loot of pocosins and other 
irellands on th* coaital plain threatens these nureeiy 
beds, which rec{ulte the proper mllnlty Ui rsuarUs 
to thrive. 

Pocouns. Ilk* all p*ai- accumulating wedandt. 
pUy an aspectolly valuable role in the ^obal environ- 
ment. storing Urge amounts ofoiganU mettar that 
would othetwto* decay and relaeie carbon dioasde 
into llw aunoaphere. contributing to ^obal warming. 

Wetlands luch as CTPRUS tiOMES and 
CttbONELLE ponds (also mlled GROilV 
ponds) help protect coaoal areas 
from Hooding. Found along 
the Gulf Coast from 
Mlmlialppi to the 


hu wnew dxAno 
dsr todsWumiu Y«p<w 


Florida panhandle. Cwronelte ponds an 
idly dliappaaring, even before biologists 
learn ihetr full value and function. 

Reiearcheni believe these small dep r e e stons 
help peeveni flooding, rocharg* groundwtiier and 
malnUln water cjuallty. 'Action to pramrve 
CMronelle ponds to urgently needed.* according to 
Auburn Uortersily weiWdv tpeculM George 
Folherls. The vast tapestry of wetlands In the 
Southewol to In ynopardy. Three -ejuartera of the 
Carolina bays In South Carolina, for aaample. have 
already been duiurbed or destroyed by agrscullure 
and timber barvesi. according to the U.S. Fish and 
Wildlife Service. Other wetlands ore polluted by 
lawn, golf cowra* and agricultural runoff, or ate 
being tilled for development. 

In Barnwell. South Carolina. «>*• of 
landi on a parcel of land had been tederally peo- 
tected. But the Army Corps of Engineers recently 
deckled lliat the SWA.NCC ruling left It with Juris- 
diclion over Juit I.7 of thotf acres. The Me has been 
proposed as a technology park, and th* wetlands will 
Ukefy be destroyed. Similar decitoons have been mad* 
by tb* Corps for at loom three doien other sites In 
th* Charleeion dnirlct alone. 



Spfcirs Spoiiioim [Pinf Barrrn$ Trttfrog (Hjlc andenoiti) 



T he tiny and elusive Pine Barrens treafrogs are one of nature's mo«t 
colorful amphibians with a bright green back accented by purple 
stripes and yellow-orarvga legs underneath. The frogs' toes have 
stKky pads suitable for clinging to barb Hiding under cover and maasuring 
in at just one and a haM mehes. tha frogs can be difficuh to find, but they 
are part of ttie 'tuddan biodrversrty of the natural world.* say biologists at 
the Savannah River Ecology Lab 

Pme Barrens treefrogs are fmmd 'm only a few places the pocosins and 
sandhills of the Carolnas. shrub habitat in the Florida panhandle and 
a smal area of bogs in Alabama and N«w Jersey 
They use even tha smaNest of ponds for 

breeding, because they are safe there from 
predation by fish 

Scientists are studyng Pine Barrens treefrogs to 
learn more about the important role amphibians play 
in wetland ecosystems To learn where the treefrogs breed. 
researchers use special tape recorders called 'frogloggers'' 
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Tnr NOtTneAftTCBN truiON or rnr 
UNrrvo Statei i» nuwc to a mix or 
noif/irm bop, wood}and trmai poois and 
JbftsitJ writandi. 

1990 »lu<iy «r Aai^rion bliKl duck* 
<l«monBln*l«d ikv imporunc* of prr* 
»vrving M MtrlHy of welUnd lypvt- 
Uniwrkily of Matn« rvwarckvrt found 
iKal th« ducb> ihrivpd in Iwr^ MAtsntS of danitp 
vf^lalion nwr a compira of divpnr atrilandt/ 
Togpikvr. ihu dnmily ofTari young dut kk th« diM 
ikiry npad. im-ludtng bulru»k. burrovd and *odg«. 
aa wall aa »fpdii from vnMar liltut and pond wo«d»- 
During lk« bruading xaaon. Am«Hcan blark ducks 
dapt nd on rOBErTtSD WCTLANOt— vwatnps of rad 


mapU. aab. cadar, sprue* and larch: as w*ll as 
SCKUB SHXUB HABrTA7«-bo|s and auampk doml- 
naiad by Jtrub* and Muniad lr«#«. Tb*»* •atlands 
oHirr sacliuson and an abundant sourc* of Insacts 
and other food crtlKal for ham lo produce large 
clutches of eggs. 

WOOULANO VKKMAL rOOLS and Other small, 
lempomrN laellantki are soaltarad throughout the 
region. Because of their lampotury nature— reap- 
pearing and disappearing from year to year or sea- 
son to season— It Is important to have anany such 
wetlands in close proatmlty *0 that wildlife will 
consistently have available habitat. *lf you really 
were to lose most of the Isolated wetlands, you're 
lallung about major implications for our ampblb- 
sans." says conaervutlon biologist Jamas Gibbs of 
ibe State UnnersMy of Sew York in Syracuse. 



I 6 




289 


*Sbu 11 wvtlaiMl* actually tarva a ubola dlllaiant 
Mgmant of tba biota." 

In a ttucly of a tingla. ona-acra pond tn Maiain 
Miafitfhutatu. 14.000 adult ampblblana uara 
(ouMad. In addition to amplubuuu. tnaloua ipaciat 
of dra^nfllaa.daaaaalfllaa and nany rata luttlaa 
tidubll cbaia taanporafy. laoUlad pooU. Anocliar 
unutuol ipacMi. Inifkaia fiilty ibrlmp. anlii only Ui 
tan unall poob In MoMacbuiaiu. accottling to tl»a 
U.S. Fl^ and WikUd'a Sanica. 

KetTlB HOLES and BOCS. tbund from Naw 
Jaatay’t pIna barrans ibioujb N’aw England, aia 
anotbar faatuia typmd of ibl* ragton. Fad by ground- 
«Mitar and rain, tkata unall bowU kouw many rara 
•paclat ofpWnu. Including a utda warlaty ofordudi. 

To iIm toulb. loma 40 parcani of tka 
Dalmarva Panlnkula H covarad by foraicad <i»ailan<k. 
many of tbam laolatad. Tka tandv aotl of tka ragton 
U tiaawdy farmad. and llta laucklng of agricultural 
cbamicali. notably nltrataa. potas a tarloua tbiaat to 
grouodwnlar. Foiauad watland* kalp allmlalt tku 
probitm by trapping and ramcning nttraia*. 
According to a Wudy ofihraa raglona on tka 
Dalmarra Fanlnkula by tha U.S. Gaological Survay. 
(braatad watUndt ara among ilia moat Important 
Cactora aflactlng iMlar tpialily ibara.' 

Alio In Dalawata and Maiyland ata unuuial uac- 
landk known aa OelmaEVA SAYS (aomatunri odlad 
pockolai. kactla*. unUiolai. round pon<k. black bot- 
lonu. lobloUlai and whala uallouO- Lika tliair loutk- 
arn couUn. tka Carolina bay. Drlmana hayi ara 
alllptKal dapraiwoni utth dtflinn wndy rimi that ata 
lloodad in kita utntar and iprtng. ^rt iba yann. 
many Dalmarva bay« boia bran dailroyad (or farm - 
Ing; kowaiar. Maryland bw ncn» attordl tbam fpaclal 
protarllon. Among tka btologml traamra* dapand - 
ant upon thria imalt laatlunda ata nmiutg 
colonial of groan karont and graat 
blua karona. and tuck 
anckngarad and nMlonady 
rara plant* an Canby'i 
dropwort amd 
Harpar'i 
aadga. 

Amphibian 


laUdani* tncluda spring parpan and rara Eattarn 
llgar adaatandara. 

Wklla tba Nau Ejigland Oatan and Maryland hava 
toma of tba arongan watland proui'llon* In tka 
nation, gap* In tboia legal proiactlon* Innva small, 
laolatad watbnd* at i-isL. In otkar italai In tba raglon. 
many watland* ara in jeopardy. 

Naw York, for munpta. 
lagulotaa only tUo*# wailanda ^ 

19.4 acras or Urgar or of 
"unusual focal Importanca." Aa of 
January 9009 . ilia BuHafo DkiHcI 
of tka Corps. cKing tba SWAXCC 
doclslon. had tanouncad tu authority o»ar mora than 
So Mran of yratlanda. 

In Dalawnra. suck isolalad wetlands as yarnal 
pool*. Ua LBVBl. PEMS and Dabnarva bays curtantly 
haya no protactlon. 



SprciKs Spots loiiT SpotUd Salamandtr 
Clnutydofflo mofufotuwt) 



A s the snow melts n spring, spotted sola- 
manders emerge from their underground 
burrows and migrate to yernal pools or 
larger ponds There, for a tew nights each year, the 
salamanders breed, the males lubbmg the temales 
with their noee aa part of the courtship The 
females lay a mass o( eggs that hatch *> just a tew 
daya As the larvae metamorphoee into luvernie sala* 
mandeca small poola kee o( fish, otter them a safe 
environment For the neat tew years the young 
salamartders live on land before reaching sexual 
maturity arsd migratiryg to their natal pond if possi- 
ble. tot breeding Some live as long as SO years 
spending most of their lives in the forest, except for 
their annual breeding mgralion 

Scientists stress that the spotted 
salamanders and other 
amphibiarys 
depertd on 
forested areas 
and srryall wsc> 
Ui>ds Yet. wetlands 
have been drained, forests cut 
down and ponds stocked with fish, contributiryg to 
the deciirva of these species 


a t ew . (foW 6tw irntn anf 
t.'ak a pm lunl Pagmjk 

oppaatr pigr- Kn- fr^nf kg 
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Great Lakes/ 
Upper Mississippi 



Millions or aosks op wcilands ase at eisk in the Geeat Lakes eeoion op tub 
Mi DWESi . iNCLubiNO. ^a<iat kttik hoitt, eotutol stilts, rrorfhcm peal bop. prairie pothotet. 
ANO ephemeral uetianA. The eboion peovidbs iupoetant habitat poe wateepowl. 

PAETICUi-AELV POE MALUAED DUCKS. BeCAUSB OP THIS, DuOKB UNLIMITED PINDS THE 


POIENIIAL LOSS OP ISOLAIED WBILANDS IN THE EBOIOM TO BE ESPECIALLY TEOUBUNd.’ 


I«i»j llip Vliuourl Rivvf. rvMarcJMn 

found (bat a mu of nvilaiKk imu euaollal 
at hablLM for map and tlldar tuiOa*. In 
ntnrmar moniKt. (urlUt trak out 
SCOUEBD WETLANDS (IbrBwd M Uolaiad poodt ufarn 
rKcr Uvaat tall) and TEUIOEAEY WETLANDS in foiatit 
and agocullur^ loads. "Snaaonal fUiodpUin wrllandt 

FpWcwrnlarlbful 




at* iOHM ot iKa mod pioduciNa tiatbuolar habiuit; 
b*n<* M M ItluK that (urtlrt mov* «n inaua to (Itaw 
habEalt from March (tirou|h Aufufl to taka advan- 
toga ot'tha faaaonal iluth of producllvliy.'' not# 
UnlvarsUf of Mluouri biologiat.' 

NOETHaEM PEA1^ANDS. Mich at tha Laka 
AgautlJ paatlandt of northarn Minnaaota, ara on 
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inhotpUabl* *Bvir<ins)«ni for many pUnU and ani- 
mak. nllh fow nutrumlk ackli< «MMan and aalrvm* 
t*mp*nuui**. But blfkly apacloluod planla, »uch a* 
«plui|nuan okot* and wdd cranbatry. ka*a aclapivd lo 
thoH* coadlltook. pMlIandk at* tbut a bay OMiytiiam 
for comarvoilOA of btodttanlty. Tboy ar* alto babt* 
lot for mlgntini blfdt and for mammal*, from ik» 
mailad »kr««. to b«ia**t«. lyita and moot*. 

E>HIUiltllAL WBTLANbl at* anotb** walutbl* 
fralur* of tb* Vlid«w*(t«tn UndMap*. Ralnmlar in 
that* tbollow dcproMtont warmt quIcUy In oatly 
spring, producing on abundant* of food for itood 
durbt and otb*r wlldllt* b*tor* olb«r M*tlandt 
b«gm to ibaw. 

Mor* (bon 40 p*r«*nt of Okto't wrilondt 
might b» rlomlflod at tmlatad. On* tp*<-l*a at rtok 
U tb* mol* oolamandar. wboi* ptloti* brrrding 
habitat U VUNAL POOU. Alto at ritb ar« lb* wood 
frog and cboru* frog, and piontt tucb at tb* 

Cyprttt kn** tadg*. 

In Indiana, tb* D*patttn«ni of Environmental 
XlaBag*m*nl osttnaatrt that mor* than on»-thtrd of 
lb* sum's 800.000 act*t of uvUandt may b* cluu- 
fWd at lioklad. WrtUndt at ritb inctud* globally 
cur* OUNt AMb «WALC WSTIAND OOyPLBXBS. Th«** 
low d*pr«Mtont along b»ack«t and tend dunot ar* 
ricb aquatic halvliau. bom* 10 tucb untqu* plant 
tpacir* os Hougblon't gotdanrod. Lapland buit*«- 
ctip and round -Uated otebtd. 

Tb* Wltcontln Wctlanck Aotocutlon coUad tb* 
SWANCe d*citlon *tb« vvortt thrmt to Our sum’s 
prrclout wetland rosoutesn for mor* than 90 
y*«t«.' Belbi* tb* ttai* legwlatut* bad llm* to pat* a 
new law to protect itolotcd avtlandt. 9) octet Itad 


Species Sfotupht | Ptfe^er PfonI (Sanottmo jtuTpuTva) 

T hn pitchor plant, an intriguing camtworoua plant, dmae on maacts and spi- 
ders, and even the occastonal small frog. To lure their preyi the planls 
have a baautrful, saductrva anterior Unaucpacting organisms land on the 
pitcher’s red lip and are drawn dowrrwvd by r>ectat*laced veins artd fm hairs 
mlo a daadly brew of daw rainwater ar>d digsstrva aniymas DsifMs tfimr 
propensity lor devourirtg bugs, pitchar-plants actually have a benign relatiortslep 
with ants< base and buttarflias who savor tha rtactar without succumbing to the 
plant's fatal charms. 

Acoordaig to ths bitsmstional 
Carnivorous Plant Sooetyi 9S 
percent of wsband habitat for 
prtcher-plarOs arid other camiV' 
orous piints in ths United 
Ststes hss been irretrievably 
lost Adding to the problem « 
the “mining* of peet moss from 
bogs by the nurssny trade arid 
overxeafous colleding by plant 
lowers Protacting tha smaM por- 
tion of remarang habitat is crit- 
ical to ansuring thase uniqua 
plants will survive tor future 
garterations to eryoy 


already been filled for a new truck nop. But moat 
other SUMS have far km proMclion. In lUlnots. 
wher* tb* SWANCe ca** orlglnoMd, Don H*y. of 
lb* Wetlaitd* InMlatlt*, say*. ~\V«‘r» in a major 
CTiU*. 1 «s* lb# elfecu of [SWAKCCi oU ov*r ih* 
plots, lo Ckwogo tboy’r* draining and filling 
wetland* a* fau at lb*y can. ’’ 



T hs Upper MiMisaippt Valley region offer* s prime eumpte of the role wetlands play In flood control. 
According to specialists with the Wetlands Initiative in Chicago, writing in the journal Aesforotion 
Beohgy. *k was the rampant drainage of wetlartds in tha 19th century that gave rise to many of 
today’s water lesoureas managsmera probtame.** Rivers are now increasingty constrained between levees. ar>d 
dumg storms, they become ever deeper, faster-movmg torrents The article notes that ths sstsnsivs historical 
drainage of wetlands in tha Upper Meamppl besm contributed greetly to the devastating floods of 1993 
that caused S16 bilRon in damage. Rather than continuing to drain wetlands ar>d cortstrud ever higher levees 
in the rogiorv many scientists urge rastoration of a vast nahwork of wetlands This strategy is for loss espert- 
srve than paying the annual ccci of flood damaga. 



A wpvrt Af iW Werwiul miai^ 

.yelwial tnewiri CmwiI 
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The Great 
Plains 



t ti« pntirir polkole rrgion promdvt foaeniiij 
kabiut bir Nottli Amtrk*\ MMrtoMl. 
PXAltlb »OTMOL£S offer btreU iheker lor 
breMilng, at wall ac a rkb dial of totaru and 
otbar uivaitefarates, a major lource of pro* 
taiD tor De«iO( bent. Tbe le^on M the pri- 
mary breeding ground for 40 percent of North 
Amertcn't dabbling duck*. iitHuding maUartb. 
itonhem pintail*. Amertnn widgeons, gachmll. 
northern thoveler and leak, a* well m such diving 
dutia at the canvasback and ring-necked duck. In 
addliton. protria pothola* ar* a AMjor refueling las- 
tlon lor 36 (paclae of m^tuung tliorahlrd*. includ* 
Ing 13 ipcctct that breed there. 

In addiiton to bird*, prune wetland* support 
(Itch furbcaiert aa mink and mu^ml. at well aa game 
animaU and many specie* of non-game wtldltfr. The 
economic wlue of hunting, (ur harvesi and live baK 
production provided by the*e wetlands i* substantial. 


W 


HtrUnA 4t Su* Iwstaxi 


Htslofically. however, prairie potboles have been 

regarded aa nulaance [ — to agricultural 

productloo. At a reeuli. more than $$ parcesii of 
lowa't watUndt have bean drained, at hava 53 per- 
cent of watlandt in Minrvatou. 3S p*tceni in South 
Dakota, and bO percent in North Dakota. Now tliia 
preclout rawurre heat a new thrwal from the 
SWAXCC dacitloo. 

AccortUng to the U.S. Fish and Wildlife 
Service, temporary or tmall potholes, let* than one 
acre in tlte. represent S7 percent of the 9-7 mil- 
lion pothole* remaining In the ^koiat and north- 
eastern VIontana. If iltete small weilanck were 
dmtned. the breeding duck population would 
decline by an alarming 7> perteni. according to 
projeclioiu. Populaliont of thoreblrds and marsh 
birds would alto bt severely atlecled if these iao* 
laied wetlands were destroyed. 

Loss of weiUnd protection In the prairie 
pothole region le especially troublesome given the 
role of thu area in ihe recent recoveev of North 
American duck populations, according to a recent 
report by Ducks Unlimited.' 

Preuie potholes ace not the only Isolated 
wellandt at risk in the Great Plains. So too are 
CRAltaD WATEKWarS, arHaUCKAL STa&AltS, 
ciTTOPp oxaoirs paoit ttvitB. saunb aaaps 
and MUDPLATa. 

Of particular concern in live southern Great 
PlailU Is the loss of KAlNWATU aABlNa, SAUNB 
WKltANDS and SANDHILLS VBTLANUS in Nebiwka. 
Nebmska alone has nearly 8&9.OOO acres of wet- 
lands lhai might be coiutdered iiolaied. according 
to the state Game and Parks Commission. These 
unusual wellaisds are being replaced with car deal- 
erships. condominiums, roads and houie*. 

Rainwater basins. cUy-bollom depressions lltal 
catch and hold precipitation, attract 5 to 7 million 
ducks and geese annually. Including 90 percent of 
tbe ratd-coniineni population of greater while- 
fronted geese and 50 percent of mallards.’ As with 
prturse potboles. hundreds of thouwnds of shore- 
birds pais chrougb in the spring on iheir migra- 
tions between points as dtstani as Tierra del Furgo 
ai the southern tip of South America and the 
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^PECiH^SpoTuoin^^^inlai^tic^AM^futo^ 


P rrtail ducks ve Frequent visAors to the Prairie Pothole regwn. The 
bird is nen>ed for the male's pointed tail, which can grow as long 
as ten inches. Described as "supreme table fare." pintaib have 
long been priced by hunters Their harvest is now strictly invted by most 
of the states over which they fly. 

Birdwatchers are also iong-bme admirers of pintails as this account from 
a May 1096 issue of Binis & Natun describes: 'They move about with a 
graceful motion of tha head, and with tail partially arect. and upon tha 
land step off with a dignity of carrwga as d enpressad with tha thought 
that they are no common Duck.”** 



Canodliia and AlukLari arctic. Raiowairr battM are 
a(fiacta]|> important hakiut for iba andangrred 
whooping crsna. 

Onl^ ona-qwartar of Nabnuka'i ortgiiial 
100.000 ttunwmar boalna remain. Many tnora may 
•oon ba lost, accotdlitg to biofogMU wUb Mata and 
fadaiwl aganclaa. In tha fire yaar ahar tha SWANCC 
ruling, property ownan wera parmmad to daeroy 4 O 
nailanik In \abriaala. bacaiwa tha Army Corpi of 
Enginaart lio longer clalmadjurudiciion. In addi- 
tion, an untold numbar are being drained or HUad 


without owner* avan bothering to laek peranlu. *Any 
ikal wa foaa are Important bacuuia there are juel a taw 
lalt.* toys Corpa btologM Miha Rabba. Eeilarn talma 
wetlandi. conaldared tieically imparilad in S'abmiha. 
are alto being dastroyad. Theaa wetland*, oonulning 
wk depoiM* from an anclani lea. are home to many 
rare plant* and imertabMa*. Including the emfon- 
gerad tiger baaita. '‘A lot of Our work I* pretty much 
down the tuba*.* ury* Rabbe. Tlie SWA.VCC dacUlon 
"weaa mayor Iota for wetUnda.'' 
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PpiHAr* NOWHBRE ARB WBTLANOR UORB CRITICAL THAN IN THB ARID SoVTHWBVr 
AND SOUTHERN ELAINS Of TeXAS. AloNO THE VAST SoUTHBRK HlOII PlaINS OR UotlO 

Estacado blatbau or Texas and New Mexico Ase some 22.000 shallow round rabins, 

KNOWN AS PIATAS. “WHeN INUNDATED. THB (pLAYa) BASINS EORM SHALLOW LAKES AND 


WETLANDS THAT SiONIFICANTLV INCREASE PIANT AND ANIMAt DIVERSITY IN AN INTENBIVBIY 
CULTIVATED lANDSCAPB."" 



LAVAS wrv* a numtwL ol<fHicAl hinc* 

I Usnt lor paopl* and tor oUdlUa. Dr^ 
much ol (Im yaor, itiay till <k>rtng 
ratiiflorntu In May llarou|l> Saptambar. 
Thu dynamic chang^a batwaan dry and nat 
anabla* playtuio capiut* mora nunvMar. haip- 
in| lo control flooding. 

Playat aUo raplanlih iha Og^alU 
Acpilfrr. tha only aourca ofwMar on Lbno Etlacado. 


Tha ai|uttar U crlltcal to human kaulatnant In tha 
aran. but ita racharga rata U lonar than the amount 
of watar aclroctad to* public uaa and agricultura. 
if playaa ara daplatod. lha wUar ifaortaga will 
bacoma crilKnl. 

Tha playa Uia ragton also oHao critical habmai 
for waiarfoul. fborablrdi. niptora and oiliar nugni- 
toiy blcdt. Soma 2 million duck* wintar in tha 
(agUn. An awianatrd 4 OO.OOO to $00,000 mndhdl 
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<ran«« «ad umiLu numbere ot'gvew do tK« win*. 
BMworn 19 «im 1 mtUlon migraltag blnb Ml- 
mal«d to >«*( Aod nhitl itrouDd pl^o- 

Atfordlng to om wom of r*Mocvb*r». 'PUi^o* 
or* <l««rl<i r*«f>oaUb]» for (It* (tbuiMboc* lUtd pr*o* 
•nr* of ntUUit* in an IMciMttvIy cultivaud (*|tOD 
lour IlfiMi lb* arM of MixiairhuKtu.*** 

In tb* abt*nc* of plara*. ampbiblaiu could not 
tui\l** In lb* rrglon. Plata* ar* alto on* of tb* Ua 
f*tug«« for notit* plaMt. ublcb Imv* b**n tborpb 
t«duc*d by agrtcultural appltcaltontof inwcltrfajat. 
kaibtcld** and f*rtlUt«r. 

Tb* plaint tK*nti*h*o ar* i*r*oucly ihi«ai*n*d by 
pollution at <w*U. According to John Horning of tb* 
oonprofM group For*i< Guardian*. "Indualrwt. tb* 
antllUry and avan cittat liav* b**n traallng ib* pla^a 
lakrt of toutbcrn N*«r Ucaico Ilk* privat* dumping 
groundt.'' Tb* l•iuh M that nmny pUya lak*t hat* 
bacom* ao tosic that tbouwndt of migratory bud* 
haw* died on tb*tr shor**. Fbr*il (nmrdlaot Inltmtad 
l*gal anion in 9000 against four of th* arm’* ttont 
polluter*, but th* SWAKCC decialon hat undetcut 
th* llugailoD. broaua* tb* lakat ar* now conud*r*d 
l*olM*d and ihut •umpi from tb* C3*an \tbi*r Act. 

D**pU* (b*lr Unportanc*. platu* bav« not b**n 
pro(*n*d by ilai* dunut* fnb*r. T*>at and Nm 
Manlco do lUtI* to ragulat* actitlll** tital bam an 
impact on playaa. 

Otb*r Isoiated wrtlandi In tb* region ar* 
Impofiani to tbr •cosyitam a* w*ll. TIta Cimarron 
Tarnica of North Central Oklahoma haa KJTHOLB 
TTPt WBTLAMM utad by mtgMoiy bird*, including 
«Mat*rtbwl. Aikd along 
tb* Tesa* coam. 
tiKpatSSlOKft bat* 
fa**n formed b*r«**n 
ttind-awepl dun*a. At 
tb* d*p**mio(i* till witb «Mit*r. 
a vurwty of mdg** tak* hold, creating habitat 
tor iboreblrda, duckt and raptor*. 

Tb*t* wetland* play a tigniftcant rol* In 
bringing kunwr*. •cotourMUand blidualcb*r« I 
coa*tal Traa*. generating bundled* of million* o 
dollar* for tit* ^e'* economy . According to 
fltaiitllct < lt*d In a 1997 itudy by lb* U.S. FUh 


and Wildlif* Servlca ivgtonal offic* in Near Masico. 
"In 1991. tb* •conomte impact ofwaiertbwl bunting 
and nonconcunaptit* wMeribwl u** In Tna* w«* 
about S96 million and S940 mlUton i**p*cttv*ly... 

In tb* cpring of 1999. about b.OOO blrdMi(cb*i* 
poured into tiny High Island m •aatein Ciakeslon 
county.* generating $4 to ib million o**r a nwo- 
monlb p*rtod. Tb*a* actIvMI** and t*v*nu* will tuf ■ 
f»r If Isolated wetUndt ar* Ion. 

Wriktnd loksai are already occurring In tbr wak* 
of SWANCC. In Bet port. Teaa*. all but 9-5 acre* of a 
lOO-acre twetland site were recendy clattlfled by th* 
Corps at UoLeed— and ibut not prot*ci*d-«van 
ikougli (h* wetktndt are connected by a terlet of 
ditch** to a tidal creek. Tb* alt*, along tb* tborelln* 
of Cmbetlon Bay. la now being d**«Ioped ea a poit. 
Coni*i>n(iooifU ar* cbalWnging the claatiBcailon. 



tW Xiaav LOuadi. 


Srreirs Srtiit ioiit Sandhill Crane (Grui canodtnn^) 

A n ancient speclea the Mndhill crane atanda neaily four feat tall, with 
a M*foot wr9apread Ita trumpeting call, heard fot a mile, often 
annoimces ita arrivel The enmee are a welcome aigM m the 
SouthweeL with many faim»r» leaving com standing m the fwlds to encour- 
age these gangly vertors The crenet are beet known for their bizarre danang 
rituals The birds choreograph a complex rnnuet orclmg bowing, hopping m 
the a*, peouettng and fkAtering thmr wmga. At times, a pair may both throw 
bach their heads and *s*ngr a lusty duet So strong is the dance metmet that 
a fiim-day-old chek will leap up and down and go through the motiona. 

Iri the spring, sandhtt cranes fly htmdreds of miles, converging with flocks 
from around the country at the Platte River and ramweter basins m Nebraska, 
before heading to thmr northern breeding grounds 

As marshland 
disappears the 
crartes have 
grown mcreasingly 
rebant on playa lakat. Cbvng the 
day standing m they gorge 

on insects, earthworms tnaket and plant shoots Nightfall finds them 
n ptayea' shallow waters hidden from coyotes and bobcats 
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Wes t/ Great 
Basin 



A KFY wm AMP FC 08 YSTTM TtiAT »urroBT 8 UBBAT Rtopivf B 8 ITY 18 mr CoUjornto vemot pool. 
TnV 8 F BCA 80 NAI WFTt.ANPB rtlt WITH SrSIMIj BAIN 8 . BfMAININU 80 U 4 iT FOB A BnOBT rrBtOP 
or TiMF, nrroBE dbtinu ovt in ttie bvhmfb. 

Dvbino rne sfbinu obowimu »fa«on. rnc rooi« bubbt with uoncentbic binub or 
wiiDriuwrBS in a vibtval rainbow or ooiobb. Botanibty havp identififd 200 BrPoicB 
or PLAKTB IN CaLIFOBNIA VFBNAL POOLS, INULUDINU 70 THAT UAH SP POUMD NOWHEBE 


EUB. VfBNAI root* ALSO BVFPORT THP CaIIPORNIA TIOPB SAIAMANDPt AND BUCtl TINY 
0BVBTACEAN8 AS THE BFO-TAILEO FAIBY SHRIMP. 


lift iAwrl 
pmffiJi M u lirwH 

fiAA^thratm ifanrArtW 

tfpanitfup. tnlloni 

—■Al l ilti wr^mtr 
fmvh dul a MliM b dtr 
irmiiptch tf CaUfmt* 
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C aliibnua'* Great Central Valley wee 

once filled with milltoiu of such vernal 
pooli. A acani ten percent remain, lo 
Sen Oiefo County, juil three percent are 
left. Their loM affects the ecolofy of the region in 
ways scientists are only befinnin^ to understand. 

Whether CalsJbmia vernal pools will be cUsaified 
aa isolated and lose federal protection remains in 
4|uestion. ConservalioniBis ar^ue that most vernal 
pools— like many other types of wethuidi that ate 
considered iaolMed^re connected hydroIogscaJly to 
other waters. Sprinf rains flow from the vernal pool 
complexes into sunles. channeb, streams and tribu- 
tarses. eventuaUy reaching interstate navipible waters. 


But the ftituie of these vernal pools is in 
doubt. After years of being drained for agriculturei 
they are now threatened by urban and industnal 
development. Concersis have been raised about 
bow a new University of California campus to be 
built in Merced and a retired air base in Sacramento 
sUaed for development wsU harm vernal pools in 
the legion. 

At the close of the last Great Ice Age. cata- 
strophic floods scoured out an area from what is now 
Montana to the Washington coastline. Amoi^ the 
remarkable land formations that were carved in the 
black bassilie rock were the Channeled Scablanik of 
southeastern WWiisigton. This unique ecosystem 


HNUnA «r(u4 JVvim'M 
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foMoinfc myrMd <M«<Und«. MipfMrttng « hoit ot' 
spvrlvk aian^ of wKlch <aA b* found noufa*ra «Im. 

In ih« •prtng, (h* sbnilow M(*r» of 
SBASONAL WlTtuNDS fti« prim* finding ground* 
for inigriulng Mirrlbwl *od divlur for bonding 
pnir* of mtdani malluid and pintail duck*. Evary 
Augual. kundradi of iboumnd* of Jiorabitd* 
including wndplpar*. dunitni and avocM* arm*. 
Qaoauia of tba unutual (opograpliy and wildhf*. 
tK* ama draw* touiiaU, kuntar*. birdwalchar* and 
naiur* lo*«n. 

Tb* moa important tola of Ckannaltd 
ScabUnd*. tbougb. U to tupport biodivartlt^. 



SrFciRS SroiiiGHT Howellio 

(HowrVia oijuoUUf) 

H owolli* i» ort* of many fowoly flowaring 
plants that can survive only in «nail 
SMSonal wetlands with fluctuating dry>wat 
condibona. In the fall, HowelM s«ed». wrtuch muet 
be exposad to aw to germinate, lie on the dry pond 
bed before ower-wmtenng e« seedlings In spring, a* 
the portd fills up. the plant ftowers appear as closed 
buds underwater bi late spring, when the plant 


I reechee the water'e surface. It produces a showy 
I display of delicate white btoeeoms Howelka, found 
^ onfy in small wetlands in Cafdomia, Montana. Idaho 
! and Weshmgton. is listed by state end federal 
governments as a threatanad spacies Among the 
I threats to rte survivel. lose of wetland habitat, inva- 
sion by ncnioia weeds, livestock graxing and timber 
I harvest on adjacem uplands 


parlUtilarlv In tb« many *m«U vernal pool*. Among 
the pUni* are rare cpectt* of moniwy- flower, 
downingla and the tbreatrnad inch-high rv*li. The 
unl<)ue Creel Be*ln ipodefool load also dependt on 
iket# wcitend*. Tlie only amphibian adapted to a 
dewit rmironmeni. the toed llwei in burrow*, 
emerging during rainy period* to eat and breed in 
temporary pool*. 

Itolated wetUndk In tkU region aUo lerva a* 
habitet for bat*, which feed on (werm* of moM|ul- 
toei. Uoncflle* and nuiyflle*. 

Thi* important network of wetland* I* ikreel • 
ened by development along the ba*ah hiU*lde«. 
Development to Itolated weilend* can hate <on*e- 
Cjuence* u* addition to lot* of wildlife habitat: In 
Spokane, home* built on lop of vernel wetland ayi- 
terns are now plagued with flooding problem*. 

Anotlier unuiias] mix ofWetfern wetland* con be 
found lA tbe Great Ba*io region. The arid area get* 
fewer than ten inches of rain a year, but for ibort 
period* In the winter and ipring. a network of *mall 
wetland* bold wM*r. IjiKRS, FUCTS (also called FAMS). 
SASIKS AND MAkSllSS are eipecldJly crNIcal for a tew 
key ipecles of migrating bird*. For eaumple. Wllsoo'* 
plmlarope, a ihotebird, double* It* body weight feed 
log along alkaline Hot* before making a three- day. 
g.OOO mile nonstop flight to South America. 

Salt fiats along CaUforota'kSallon Sea proride 
Iwbital for tbe endangered Yuma clapper rad and for 
breeding white pelican*. 

A rich mU of rare, threucened and endangered 
«pecie* al*o depend on DESBXT BFUMCS and ibelr 
owoclaud wetland*. Underground wnaer leservet 
percolate through rock tiractuf**. creating habaat for 
unukual anlnwlkond pbintt. Including the tiny pup 
fob and A*h Meadow* milk *e<ch. 

Development premure* may be 
more Intetwc In tbe West llkan anywhere 
e)*e in the notion. That, combined 
wMh ihe dry climate in many area*, 
moke protertion of these wetland* 
especially urgeni. 
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AuUKA has U 0 »K wetland AOttAUK THAN THE OTHBk 49 SIATBS CQMBINtD — 80 UB 175 

MILLION ACBCS. WbTLANOS OOVEB MOBE THAN 40 FBBCENT OF Ai-ASKA, COMFABBD TO FIVE 

PBBCEHI OF LAND COVEEBD BY WETLANDS IN THE LOWEB 48 STATES. 

Q 

subNanlw 

■ crordinj to the U 3 . Envirtpnmpnlal 

1 Prvtpdion Agpncy. 'Alwka's drrpnp 

1 array of upRlandi pomn* a mripty of 
^ fxinclions and mlupi that coninbulp 
illy to ihp nalwn'y pconomy and wpII bpinj." 

Aoodpbiw IpA bphind ioolalpd Wkn, pond*, 
tnardip* and bofs. SHlural Ipvppi yurroutid poorly 
drainod aitpi dommalpd by low shrub* and scrub 
black ipmCP. Many of iHpip wpllandsam vitally 
important to wddlifp. Thp Yukon FVn*. lor paamplp, 

or ihM ndi mix of BTXiS. FENS, TITNDEA. PORim. 

whpn* ihp hbiorir noodplain ik morp than 15 milp* 

FtATS and MARtnO. morp than 33 million acrm. or 

widp. support* somp of ihp meW valuablp npMing 

19 |wrvpnt. arp hi r«li ofbpin^ < 1 mifipcl m itoUipd. 

hahnai in tbp stair. Morr than a million duck* come 

Onp oflUp molt importani lyppiatv OAEINS 

lO brrrd pach ypar. 

fovnd on 

Ibrmpr floodpktinj in tnlprior Almka. 

Bog* ar* common in ihp soulhpwsl. south* 

0 *pr ihp cpnturip*. m (hp Yukon. Kuikokwim and 

crniral and interior regions of ihp state. Thp 

Othpr rivptY lunp ihiflod (hpir cliannpl». llip huloric 

Anchorage area, where nearly half of Alaakani live. 
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U <la«*d «ub UTTLt HOLE »OC3. Tbcie SMlUtxli 
•r» p«puUr fcllM tor outdoor •ducation. ukldlltir 
(Irwiog and photography. In addition. Nath* vd- 
lag# popuLaitoaa dapand on bogt aa an #«i#aital 
food tourta. \'tlUgar* nith a tubaUtaata ItfaiCyla 
hunt iba bog(' watarfowl and Itartail cranbarriaa 
and bluabarrtaa from tham. 

Aaotbar lypa ot itolatad watUnd untqua to 
AlaaLa U luadra— ahatlow watara tormad during tha 
tprtog thaw in tba iraalaM plains of lha Arctic. 
Tbasa watlanib offar vital braadlng kabllal for 
saans. ga«sa. ihorabird*. raptors, songbirds and 
many migrating spacias. Proposals to allow oil 
drilling along tha coMial plain of tha Arctic 
National Wildlifa Rrtuga hava iparkad oulraga 
among consanwlloniils bacausa of lha astrama 
biological lalua of this araa. which is 90 parcant 
wailaad. Tha coastal plain of lha rafuga attracu 
millions of birds of IJ5 spacsas. Thasa birds origl* 
naia from four continants and avat\ stala in tba 
union, ascapt Hawaii. Tlia coastal plain also sarvas 
as tha primary calling ground of lha porcupina 
cisribou hard, bacausa It M nulrlani rich and rala- 
tlvaly fiaa of pradatot*.'' 

How thasa tans of millions of ocras of watlands 
and lha wddlifa thay support will ba affactad by tha 


SWASCC dacision ramaini to be scan However, 
by May 3002. the Corps hud nlrcwdy iauad notices 
to developers of I4 wetland sites in the Ancbornge 
area that no permit would be required to destroy 
these valuable tyslemt. 


SreciPd $Por LIGHT TunJra Swan (Cygnui columhtanus) 


W ith a wing spar of s«van fnct. tha tiaidra swan is one of tha most magnificant birds of North 
America Tundra swans breed in the marshes and ponds of Alaska and tha Canadian Arctic, 
budding large nests of grassess sedge. rced& moss and feathers, and feedrg on aquatic plants, 
often in isolatad wetlands Typically the birds, wluch mate for life, return each year to their old nests. The 
birds hevc only a few short frvonths to find a nesting site, lay aggs hatch thair yotmg. end 
nurture the babies until they are large ervough to make the long migration flight At the 
svne time, the adults must fattan up and undergo their amuaJ molt. iUt this must be 
completad by September, when many smelt wetlands begm king up 

The migration of timdra swer« a one of tha great epK stortas of nature Flying in a 'V* 
formation, tha swans cruise at an avaraiga speed of 30 miles per hour end as high as S.OOO 
feat before raachirvg the Chesapeake Bay region and tha Carolinas by November Young 
swans stay dose to thair parents, Icarrung the routs they will follow throughout their 20- 
yaar bfa span. Alor>g the way. swans raly on solated wetlands in tha Midwest and Great 
Lakes as stagmg areas for refueling for the lor>g jourrtey south In mid-March, the swans 
once again take to the sky to begin the trek back to their Alaskan breeding grounds 



A Mpwt ir iW iMwiwI lllld*ylr frdrwIiM 

Yalbwl ilewuxx CMortl 
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HaWAU nA8 MOtP PMDANCriPD tPtCIPA TnAH ANY STATP IN TTIP NATION. MOmY PVP TO 

nahitat loss. This toss iNCtooni 30 pkbcpnt or Tnc statf's wfti-anps, Accobpinu to 
Dvck8 Uniihitpp. me nvmbpb or wintfbino watcbpowi havp pbupppp pbum 40.000 
PBIOB TOTtie 1940» TO JUST 1.000 IN 1990.'* 


on coaalal Inoa fidils and arp connpcted to tbe e<c*n 
throufh underfround cmda. 

Amon^tlip en<fanf«red tpec>p» livutf in andiw* 
line pon<k are red shrimp that feed ofT alfae dinfinf 
to rodu. The tiny shrimp ran colonise hundreds of 
acre*, mipalitif from pond to pond throufh fhcurei 
in the rock. 

Abo dependent on the ponds are Hasiait's 
entbnfered unterhifib and wMierfonl and many 
migratory birrb. 

Anchialioe ponds and other coastal xietbnds are 
being Pilled and replaced with houses and shopping 
centers, as deselopment pressures along the coast 
continue. 

High in the island mountains lies a completely 
diflerent kind of wetland— montane bogs. These 
b^, bund on perched flal areas at elevations of 
3.000 to 5>000 feet, are home to many rare pbnts 
and forest birds, such at the kaloha duck. 

Although montane bogs are too inaccestdsle to 
be affected by development, they bee other threats, 
including fersj pip and goats that destroy the wet* 
bnds. and invasive pbnt species. 



's wetbnda include two 
unusual types that may be classihed as 
isohrtedi ANrailAUNB PONPSand 
f MONTANE BOOE. 

Atschialtne ponds are brsKrkKh. miaiog fresh 
water from the mountains with seawater. They occur 


1 BPuiiioMT ■ Hovoiiaa 5lr/t (At’o) 


hfefp^. 
faptir'ala), g>«0 
jrvm u shsba JiaA. 
Wayubwa^srw^ 
on^liwWtiiul.ytb 
sWsip lAnMHtnf b 
ailnidbraf^, gnm 
/Huawaaiw ubw .iwnuU 
Avjttib- 
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T he -;>*i wn f hvac in nii'ttws are vsta , 

(Wines PUK fAti *“»! B-onq tPoneiinn i 
f \t MW 'S*s Aiwi v'/’ier wa in » e» t rn « a * i' s. ni{ H shtap I 

to CAC .".ih mnH Ao....: IwrdB pmtoet ttwi* Py toirtni'r* 

r»ijny- .sinry t'o iimkrn wq act ilr.iw (.leiUtOi'A 
.•nwjy tha nest fine* a 
•MS hnen prorrvted 
n mlincj since ' 44 1 


HNUiAnBiN l•p*nl<J JfMMi 
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e iu'K wHkml hw uniqtw chanwlemlm. 

fviKtWiM Mnd «*luTC iKmI mtMl be prolvcIrH 
in ordrr lo prvMTv* (W wildiilr and wild 
pkcTC in vurwotid. and (hr wMipr nwurw* 
upon «i 4 ih 4 i bumann dvpvnd. '*Thing» tkjM tsolalad 
wvlUndk do. wv tiib> for granlvd.' wyi Ben Tuyyle. 
Oiwroflhe HubAal ConserwtKin Dwiwon of the U-S- 
Fi»h and Wildlife Service. "It i» no «aay to oeerfook 
iaolaled oeiUndv— until «•* have a major flood.* 

Even tho«e Oaten or local jurodKliOM w«|h 
alrong wHland protection* in place are harmed by the 
SWANCe deemon. Vi'hen federal protectvon i» 
eliminated. oiUi-iirapped local {ovemmeni* are 
forced to foot ike bill for maintaining eitrirunmental 


OaiM^itl*. Yet wetland* are a national (and even 
International) renourTe. A patchwork of local and 
mate proiectlona cannot entute ike tiiiure aurvlval of 
wetland dependent mlgiotoiy bird* tbai Ik iltouaandt 
of mile*, croiung entire conlutenu. The ckmage 
cauard by aetkand destruction — incrented water 
pollution and Hooding and decieaeed groundwater 
recharge— It not reRrined lo one aule. Local com- 
munluet. ktaiM and the U-S. Congratt mutt act 
cpiickk to entuie the hilure of the nation'* impierded 
wetland Ireahure*. or they will be lost forever. The 
Inevttable retuh will be incrmmd flooding, more 
water pollution and greater Iota of wildlife Ii^llal and 
blodiverMy. We will all be ike poorer for It. 


Uip«(p^' SAtevkflh 
tmupiitt inraAUv enwwf 
wipoluweft^le to. POO 


A wpwC ip Itav tlvCwiwi Itii^l^ 

Valwwl tvMiMx Pqtma t.eaaxl 
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Statement of Rollin Spareowe, Wildlife Management Institute 

The Wildlife Management Institute (WMI) is pleased to submit written testimony 
for the hearing entitled, “Current regulatory and legal status of Federal jurisdiction 
of navigable waters under the Clean Water Act.” Founded in 1911, WMI is a non- 
profit scientific and educational organization staffed by experienced resource man- 
agement professionals who are dedicated to improving the management of wildlife 
and wildlife habitats. The Institute has a long history of working to conserve our 
Nation’s wetlands through oversight and support of State and Federal wetlands pro- 
grams, particularly section 404 of the Clean Water Act (CWA) and Swampbuster 
provisions in the Federal Agricultural Policy Legislation (Farm Bill). 

For your review are the comments we sent to the Environmental Protection Agen- 
cy (EPA) and the U.S. Army Corps of Engineers (COE) in response to the January 
15, 2003, “Advance Notice of Proposed Rulemaking on the Clean Water Act Regu- 


303 


latory Definition of ’Waters of the United States’” (ANPR). In summary, WMI as- 
serts that under CWA: 

• Jurisdictional determinations should focus on the hydrological or functional re- 
lationships among wetlands and other waters of the U.S.; 

• The Supreme Court’s ruling on the Solid Waste Agency of Northern Cook 
County V. United States Army Corps of Engineers et al. case does not restrict EPA 
or COE from considering the Migratory Bird Rule when making jurisdictional deter- 
minations; and 

• EPA and COE must assess the “aggregate effect” of discharges of dredged or 
fill material on interstate commerce, opposed to looking at only the effect of regu- 
lating a particular wetland fill. 

2. Whether, and, if so, under what circumstances, the factors listed in 33 CFR 
328.3(a)(3)(i)-(iii) or any other factors provide a basis for determining CWA jurisdic- 
tion over isolated, intrastate, non-navigahle waters? 

Our understanding of the factors listed in 33 CFR 328.3(a)(3)(i)-(iii) is that they 
already do not exclude any other factors that provide a basis for determining CWA 
jurisdiction over the waters subject to this provision. Nevertheless, the three factors 
listed fail to capture the breadth of the effects on interstate or foreign commerce 
that could result from the destruction or degradation of the waters subject to para- 
graph (3). Reliance on these factors alone would lead to erroneous conclusions con- 
cerning the nexus between the discharge of dredged or fill material into these wa- 
ters and resulting effects on interstate commerce. Any determination as to whether 
a significant nexus with interstate commerce results from discharge of dredged or 
fill material into waters subject to 33 CFR 328.3(a)(3) must be based on the 
hydrological and functional relationships of those waters to other waters of the U.S. 

The Clean Water Act (CWA) sets forth an explicit goal to “restore and maintain 
the chemical, physical, and biological integrity of the Nation’s waters”. The concept 
of “inte^ity” was recognized by Congress as having a broad, ecological context, i.e. 
“a condition in which the natural structure and function of ecosystems is main- 
tained” (H.R. Rep. 92-911, 92d Cong., 2d Sess. 76 (1972). CWA jurisdiction, there- 
fore, should extend to all waters of the United States that perform functions nec- 
essary to achieve the goal of the law, consistent with the Commerce Clause. Geo- 
graphic isolation of waters is a poor surrogate by which to judge the function of 
these waters in achieving the goals of the CWA or their relation to interstate and 
foreign commerce. 

In United States v. Riverside Bayview Homes, Inc., the Supreme Court “found 
that Congress’ concern for the protection of water quality and aquatic ecosystems 
indicated its intent to regulate wetlands ’inseparably bound up with the ’waters’ of 
the United States” (474 U.S. 121, 1985, at 134). Geographically isolated wetlands 
are as inseparably bound up with waters of the U.S. as adjacent wetlands. Geo- 
graphically isolated wetlands commonly are connected hydrologically to other wet- 
lands or other waters by means of surface or subsurface flows (e.g., prairie potholes 
and Nebraska Sandhills wet meadows) or infrequent overflows (e.g.. West Coast 
vernal pools). Tiner et al. (2002) note, “Many wetlands considered isolated from the 
landscape or geographic perspective are connected hydrologically via groundwater to 
other wetlands and to rivers and streams . . . Other geographically isolated wet- 
lands may become hydrologically linked to other wetlands during extremely wet 
years as surface water overflows from one depressional wetland to another.” Prairie 
pothole wetlands and wetlands in karst regions are notable examples. Truly isolated 
wetlands that have no surface water or groundwater connection to other waters do 
exist (e.g., Southwest playas and Rainwater Basin wetlands in Nebraska), but such 
wetlands clearly are the exception (Tiner et al. 2002). Many waters thought to be 
intrastate waters are likely in fact to be interstate waters when hydrological link- 
ages are understood and taken into account. 

In United States v. Riverside Bayview Homes, Inc., the Supreme Court noted “the 
evident breadth of congressional concern for protection of water quality and aquatic 
ecosystems,” and “the inherent difficulties of defining precise bounds to regulable 
waters” (474 U.S. 121, 1985, at 133 and 134). The Supreme Court went on to con- 
clude that regulation of wetlands in that case was warranted on the basis of, “the 
Corps’ ecological judgment about the relationship between waters and their adjacent 
wetlands.” With respect to this hydrological relationship between waters and adja- 
cent wetlands, the Supreme Court stated, 

“For example, wetlands that are not flooded by adjacent waters may still tend to 
drain into those waters. In such circumstances, the Corps has concluded that wet- 
lands may serve to filter and purify water draining into adjacent bodies of water, 
and to slow the flow of surface runoff into lakes, rivers, and streams thus pre- 
venting flooding and erosion” (474 U.S. 121, 1985, at 134). 
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This statement applies equally well to geographically isolated wetlands. Several 
studies have concluded that loss of prairie pothole wetlands, for example, contrib- 
utes to flooding and flood damages (e.g., Brun et al. 1981; Campbell and Johnson 
1975; Moore and Larson 1979). Similarly, an analysis for a Federal interagency task 
force determined that watersheds with prairie potholes would be the most effective 
for restoring wetlands to reduce flood damages downstream (Interagency Floodplain 
Management Review Committee 1994). 

The waters subject to 33 CFR 328.3(a)(3) often contribute to groundwater supplies 
(including regional aquifers) as water enters more permeable adjacent soils and 
moves downward to underl 5 dng aquifers and flows laterally to augment stream 
flows. According to Tiner et al. (2002), “Many wetlands that appear isolated from 
surface waters actually are vital components of regional water systems, since they 
contribute to local and regional aquifers.” Hubbard (1991) discusses the importance 
of prairie pothole wetlands in groundwater recharge. Playa lakes are major recharge 
sites in the Southern High Plains (Wood and Osterkamp 1984 as reported in Carter 
1996). Comments by Ducks Unlimited on this ANPR provide extensive additional 
support to demonstrate the linkages among geographically isolated wetlands, 
groundwater and navigable waters within a broad variety of wetland categories. 

Geographically isolated wetlands and the other waters generally subject to 33 
CFR 328.3(a)(3) also play an important role in maintaining the quality of other wa- 
ters of the United States. Substantial sums are spent annually under section 319 
and other provisions of the CWA to construct geographically isolated wetlands to 
control nonpoint source pollution and improve the quality of surface waters. These 
efforts under the CWA should not be undone by a narrow interpretation of the defi- 
nition of “waters of the United States.” Destruction or degradation of geographically 
isolated wetlands contributes to the erosion of stream banks by increasing the fre- 
quency of high flows. The State of Illinois’ 1997 Integrated Management Plan for 
the Illinois River Watershed describes how sedimentation, caused in part by stream 
bank erosion, is filling up backwater lakes on the Illinois River and creating prob- 
lems for navigation. The development of geographically isolated wetlands also has 
other water quality impacts. Studies have shown, for example, that prairie potholes 
significantly reduce concentrations of pollutants in agricultural runoff, and con- 
versely, a study in the prairie pothole region of northwestern Iowa has shown that 
pollution concentrations increase as wetland acreage is decreased by drainage (Hub- 
hard 1988). Phillips et al. (1993) have shown on the eastern shore of the Chesapeake 
Bay that concentrations of nitrates decrease in correlation with the presence of for- 
ested wetlands, many of which are in isolated “closed depressions.” Tiner et al. 
(2002) discuss how the function of geographically isolated pocosin wetlands benefits 
estuaries by giving them more time to assimilate the fresh water without rapid and 
drastic fluctuations in water quality. 

Although the Supreme Court found in Solid Waste Agency of Northern Cook 
County V. United States Army Corps of Engineers et al. (SWANCC) that the COE 
had erred in relying exclusively on the existence of migratory bird habitat as a basis 
for regulation, the Court did not outlaw consideration of the use of wetlands by mi- 
gratory birds, endangered species and other wildlife factors to be considered in mak- 
ing jurisdictional determinations. It merely ruled that such considerations could not 
serve as the sole basis for asserting jurisdiction. Isolated wetlands provide habitat 
functions that in many cases are distinct from, and interrelated with, the functions 
provided by other waters. Maintaining this functional linkage between geographi- 
cally isolated wetlands and other waters is essential to restoring and maintaining 
the biological integrity of the Nation’s waters. 

The great importance of geographically isolated wetlands and other waters identi- 
fied under 33 CFR 328.3(a)(3) as habitat for migratory birds and endangered and 
threatened species is documented extremely well. Waterfowl, other migratory birds 
and many aquatic animals use these wetlands for critical stages of their lives even 
while depending on other waters at other times. The high density of geographically 
isolated wetlands in the prairie pothole region produces half of North America’s wa- 
terfowl in an average year; 41 percent of the continent’s breeding dabbling ducks 
use this area (Bellrose 1979, Smith et al. 1964, Tiner et al. 2002). Geographically 
isolated wetlands east of the Rocky Mountains provide a series of feeding and rest- 
ing areas for millions of birds that overwinter along the Gulf Coast and migrate to 
northern breeding grounds, and the geographically isolated wetlands of the Rain- 
water Basin provide habitat for nearly all of the mid-continental population of great- 
er white-fronted geese (Tiner et al. 2002). The degradation, or destruction of these 
and other geographically isolated wetlands adversely affects nearly 3 million migra- 
tory bird hunters, including about 1.6 million duck hunters, and has a significant 
effect on interstate and foreign commerce. These hunters spent about $1.4 billion 
in 2001 for hunting related goods and services; 14 percent of this hunting nation- 
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wide took place in a State other than the one in which the participant resided (U.S. 
Fish and Wildlife Service 2002). In addition, 14.4 million people participated in 
watching waterfowl, with associated expenditures and values also measured in the 
billions of dollars (U.S. Fish and Wildlife Service 2002). 

As demonstrated above, there are many reasons to protect wetlands that are di- 
rectly related to the water quality goals that are clearly within the intent of Con- 
gress as interpreted by the Supreme Court in SWANCC and Riverside Bayview 
Homes decisions and within the scope of Congress’ power under the Commerce 
Clause. The proposed rule should revise 33 CFR 328.3(a)(3) to make clear that, 
under applicable Supreme Court decisions, it is the “aggregate effect” of discharges 
of dredged or fill material on interstate commerce that must be evaluated, not sim- 
ply the effect of regulating a particular wetland fill. As the Supreme Court acknowl- 
edged in the SWANCC decision, most discharges of dredge or fill material involve 
the kind of economic activity that falls squarely within the Commerce Clause. 

WMI recommends, therefore, that 33 CFR 328.3(a)(3) be revised to read as fol- 
lows: 

(3) All other waters such as intrastate lakes, rivers, streams, ... or natural 
ponds, the use, degradation or destruction of which in the aggregate could affect 
interstate or foreign commerce including any such waters: 

(i) which are or could be used by interstate or foreign travelers for recreational 
or other purposes; or 

(ii) from which fish or shellfish are or could be taken and sold in interstate or 
foreign commerce: or 

(iii) which are or could be used for industrial purposes by industries in interstate 
commerce; or 

(iv) which through storage of water prevent or could prevent flooding of waters 
identified in paragraphs (a)(l)-(2) of this section; or 

(v) which recharge or could recharge interstate aquifers or waters identified in 
paragraphs (a)(l)-(2) of this section; or 

(vi) which affect or could affect the quality of waters identified in paragraphs 
(a)(l)-(2) of this section; or 

(vii) which provide or could provide water for livestock or crops sold in interstate 
commerce; or 

(viii) which, in combination with any waters under subparagraphs (i)-(vii), provide 
or could provide habitat for birds protected by Migratory Bird Treaties or for species 
listed under the Endangered Species Act (16 USC 1533 et seq.). 

3. Whether the regulations should define ’’isolated waters,” and if so, what factors 
should be considered in determining whether a water is or is not isolated for juris- 
dictional purposes? 

If the regulations define the term “isolated waters,” it should not be on the basis 
of geographic isolation, because such a definition has no basis in science. Jurisdic- 
tional determinations instead should be based on the hydrological or physical, chem- 
ical or biological functional relationships among wetlands and other waters. Juris- 
diction, therefore, should extend to all waters of the United States that perform 
functions necessary to achieve the goal of the CWA, consistent with the Commerce 
Clause as interpreted by the Courts. Decisions concerning which intrastate waters 
fall within the jurisdiction of the CWA’s definition of “waters of the United States” 
should be made on the basis of whether they fall within the revised definition of 
33 CFR 328.3(a)(3) recommended above for making jurisdictional determinations 
based on the aggregate effect of regulated activities on interstate commerce or on 
waters regulated under 33 CFR 328.3(a)(l)-(2). If the term “isolated waters” is de- 
fined, it should be defined as those waters that have no hydrological or physical, 
chemical or biological functional relationship with any waters that otherwise would 
meet the definition of “waters of the United States.” 

APPENDIX A 

WMI believes that the Joint Memorandum under Appendix A of the ANPR, which 
provides clarifying guidance regarding the Supreme Court’s SWANCC decision, 
should be modified as follows: 

1. Clarify that the SWANCC decision did not invalidate any of the provisions of 
33 CFR 328.3(a), which define “waters of the United States.” Only the total reliance 
on the use of waters as habitat by birds protected by Migratory Bird Treaties in 
the policy and guidance document known as the “Migratory Bird Rule” was invali- 
dated. Moreover, the Joint Memorandum should clarify that the SWANCC decision 
did not bar jurisdictional determinations from considering the use of wetlands as 
habitat by migratory birds; only that such considerations could not be the sole basis 
for jurisdictional determinations. 
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2. The Joint Memorandum should not effectively remove all waters under 33 CFR 
328.3(a)(3) from CWA jurisdiction by requiring field staff to seek formal project-spe- 
cific Headquarters approval prior to asserting jurisdiction over such waters. We 
view this requirement as a substantial overreaction to the SWANCC decision and 
ask that it be deleted from the guidance. 

3. WMI recommends that the Joint Memorandum guidance require assessment of 
the hydrological, physical, chemical and biological functions performed by wetlands 
within a given watershed in making CWA jurisdictional determinations. As dis- 
cussed above, these functions include: flood control, erosion control, water quality 
maintenance, groundwater recharge, and conservation of biological diversity. 
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